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Letters 


Frustration with 
PCA Decision 

A wholehearted “right on” to Phil 
Snaith’s rebuke of vanilla PCA de- 
cisions (Letters, June 1999). 

Unless you have been there, you 
cannot fathom the frustration with 
a PCA decision, and especially when 
there is a well-reasoned dissenting 
opinion. 

In my own situation, the presid- 
ing appellate judge, in the middle 
of oral argument, had the audacity 
to complain, “Do you realize how 
many of these criminal appeals we 
get?” 

Well, frankly I didn’t, and still 
don’t, know nor care. Judges are 
[usually] elevated to the court of 
appeals because they have the ex- 
perience, comprehension, and wis- 
dom to understand misapplications 
of law by judges (who may or may 
not be less experienced or less ca- 
pable). 

In my opinion, a PCA decision 
without even a citation to a case is 
just like the song, “The Night the 
Lights Went Out in Georgia,” when 
the judge ignored the evidence be- 
cause he was in a hurry to get home 
to dinner. 

A PCA decision in the face of a 
dissenting decision is an intellectu- 
ally dishonest way of saying “we 
can’t write a decision, because we’re 
afraid we would be reversed on ap- 
peal, and we don’t want that to hap- 
pen.” 

Sorry to you appellate judges who 
like PCAs. We lawyers (and many 
trial judges) work late at nights and 
weekends too, and you asked for that 
job. We lawyers in the trenches, and 
the trial judges, deserve better. 


M. Ross SHULMISTER 
Pompano Beach 


More on the “Murky” 
Economic Loss Rule 

Nancy’s Wear’s article in the May 
1999 issue about the current status 
of the economic loss rule was a use- 


4 THE FLORIDA BAR JOURNAL/OCTOBER 1999 


ful summary for commercial 
litigators. However, one point she 
made seems incorrect. 

In her discussion of Bankers Risk 
Management Services, Inc. v. Av- 
Med Managed Care, Inc., 697 So. 2d 
158 (Fla. 2d DCA 1997), Ms. Wear 
states that logic indicates that 
Bankers’ tortious interference claim 
against Av-Med was intertwined 
with performance of the marketing 
agreement between the parties such 
that the economic loss rule should 
have barred that claim. Her criti- 
cism of the Second DCA misses the 
mark. The essence of a tortious in- 
terference claim is the defendant’s 
inducement of a third party to 
breach its own relationship with the 
plaintiff. This is a tort independent 
of any contractual arrangement be- 
tween the plaintiff and the defen- 
dant as the duty not to interfere 
arises without regard to the rela- 
tionship between the plaintiff and 
the defendant. The opinion does not 
include any details of this particu- 
lar marketing agreement, so we do 
not know if there was anti-solicita- 
tion provision to protect Bankers’ 
employer groups. Even if there was 
such a contractual prohibition, I 
believe Bankers could proceed in 
contract for breach of the anti-solici- 
tation provision and in tort for 
breach of the duty not to interfere. 
The tort duty does not arise from the 
contract so it is a wholly separate 
basis for a claim. It appears that the 
correct analysis is not in terms of 
the economic loss rule but whether 
a contract between the plaintiff and 
the defendant creates an economic 
privilege or other justification for 
the defendant’s alleged tort of inter- 
ference. 

Parties to contracts normally do 
not allocate the risk of intentional 
torts and should not be expected to 
do so. Ms. Wear’s “logic” may well 
leave a plaintiff with neither a con- 
tract nor tort claim to remedy a 
defendant’s interference with that 
plaintiffs business relationships. The 
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Oath of 
Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in 
the practice of the legal profes- 
sion are clearly set forth in the 
following oath of admission to the 
Bar, which the lawyer is sworn on 
admission to obey and for the will- 
ful violation to which disbarment 
may be had. 


“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Con- 
stitution of the State of Florida; 

“| will maintain the respect due 
to courts of justice and judicial of- 
ficers; 

“| will not counsel or maintain any 
suit or proceedings which shall 
appear to me to be unjust, nor 
any defense except such as | be- 
lieve to be honestly debatable un- 
der the law of the land; 

“| will employ for the purpose of 
maintaining the causes confided 
to me such means only as are 
consistent with truth and honor, 
and will never seek to mislead the 
judge or jury by any artifice or 
false statement of fact or law; 

“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them 
or with their knowledge and ap- 
proval; 

“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or repu- 
tation of a party or witness, un- 
less required by the justice of the 
cause with which | am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone’s cause 
for jucre or malice. So help me 
God.” 


economic loss rule is murky enough 
without suggesting more fog. 

RICHARD WALL 
Orlando 


Author’s Response 

Mr. Wall’s letter provides a good 
example of exactly my point. Cre- 
ative thinking by counsel (after the 
contract has been breached) may 
save the client from a loss to an eco- 
nomic loss rule defense. My article 
was intended to encourage a range 
of solutions, and I am happy to know 
that Mr. Wall came up with one that 
is new to me, and that occurred to 
him as a result of his particular ex- 
pertise and acquired knowledge of 
a particular type of contract. In my 
view, the practice of law is interest- 
ing, in large part, because of the in- 
tellectual athleticism of its mem- 
bers, and Mr. Wall’s approach was 
a further demonstration of that 
vigor. 

With respect to the discussion and 
result in Bankers Risk Management 
Services, Inc. v. Av-Med Managed 
Care, 697 So. 2d 158 (Fla. 2d DCA 
1997), I actually thought that the 
court resolved the prickly problem 
facing it in a way that did not com- 
pletely foreclose a tort remedy to the 
plaintiff. Nevertheless, Bankers 
does present the apparently incon- 
sistent outcomes that must be 
planned for by the litigators draft- 
ing the complaint, especially if they 
were not anticipated by the parties 
negotiating the contract. 

Nancy C. WEAR 
Miami 


A Cause Celebré? 

After years of quiescence, tenancy 
by the entireties as a subject of 
scholarly writing seems now to have 
become the cause celebré, at least 
in this Journal. For my two cents 
worth, any tinkering with the con- 
cept must be bottomed upon a rea- 
soned philosophy as a component of 
a basis for establishing a balanced 
and equitable scheme of personal 
exemptions. In the bankruptcy con- 
text that scheme should be designed 
to permit the debtor to have the new 
beginning the bankruptcy code en- 
visions while avoiding ripping off 
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the creditors. This balancing act 
probably can only be done by the 
legislature. Lest the admonition of 
McGruder, J., that no man’s life nor 
property is safe while the legislature 
is in session prove true, redefining 
tenancies in property willy-nilly be- 
cause of some perceived inequities 
is ludicrous. 

Does the body politic wish to pro- 
tect the basic family working capi- 
tal, and with that the independence 
necessary to keep them off the dole 
in the case of financial reversals— 
or does it not? If it does, what is the 
fairest, most uniform and rationally 
understood system to do it? Has the 
virtual failure of the nuclear family 
made tenancies by the entireties 
tenuous at best and archaic at worst 
in accomplishing that? 

Before anyone says I am here to 
establish hiding places for the rich 
and dishonest to conceal their 
wealth (ill-gotten or otherwise) 
while they stiff their creditors, let 
me suggest that not to be the case. 
Unfortunately, plenty of states have 
virtually no protection for those 
down on their luck and fresh out of 
money. And it will always be that 
some will figure out how to per- 
vert—lawfully, even—the system to 
their benefit. 

Florida is no less an NIH (not in- 
vented here) state than anywhere 
else. Once in a while it really pays 
to see how someone else solves a 
problem. Although grounded in the 
system in law school here in Florida, 
I would be happy to see entireties 
go by the boards if a good substitute 
for the preservation of the basic 
property needs of insolvent citizens 
is developed. In point of fact, when 
I moved back to Florida I couldn’t 
find a bank that would open an en- 
tireties checking account—that box 
didn’t appear on the depository con- 
tract to be ticked. So the answer may 
be a close look at just what home- 
stead is—and what it should be. 

Is the Florida homestead scheme 
a really good thing? “I don’t think 
so.” 

If your house in the city limits sits 
on a lot that is one square inch over 
a half acre, or your farm is not con- 
tiguous or it exceeds 160 acres by a 
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smidgen, it’s not homestead, hence 
unprotected. You only get a thou- 
sand dollars for a car: in reality, ei- 
ther your car is upside down and it 
doesn’t matter, or you own it free 
and clear and it does. 

We got the concept we call home- 
stead from Spain—and so did Texas. 
But Texas also got the community 
property rule—which, simplisti- 
cally, is pretty much the opposite of 
our common law concepts. In com- 
munity property either marital 
party may obligate the marital es- 
tate, and the estate must answer for 
the debts of either party. Only indi- 
vidual property—and there seem to 
be dozens of classifications and per- 
mutations of that—are exempt from 
levy and execution for the debts of 
the other spouse. 

If you want to see a real home- 
stead exemption enabling statute, 
let me commend for your consider- 
ation Texas Property Code Ch. 41 
which sets out the interest in land 
and personalty that are exempt from 
levy and execution: a homestead and 
one or more lots used for a place of 
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burial of the dead. Only purchase 
money mortgages, properly written 
contracts for the value of materials 
for improvements and taxes on the 
property are carved out of the ex- 
emption. An “urban” homestead is 
one acre and a rural homestead is 
200 acres for the married, 100 for 
the single person, and excess prop- 
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farm animals and the forage on hand 
for their consumption including two 
horses, mules, or donkeys and a 
saddle, blanket, and bridle for each; 
12 head of cattle; 60 head of swine or 
other livestock; 120 fowl; household 
pets; and the present value of any life 
insurance policy the beneficiary of 
which is a family member or a depen- 
dent of the insured. 

Now that’s what I call a personal 
property exemption designed to al- 
low the “fresh start” comprehended 
by the bankruptcy code. Who needs 
tenancy by the entireties when that 
is available. 

So perhaps it is time for the legis- 
lature to take a look at the real ex- 
emptions available to the Florida 
citizen. Reassessment and realign- 
ment of the exemptions from levy 
and execution with a mind to per- 
mit the “fresh start” is the way to 
go. Perhaps entireties has served its 
usefulness. 

But the ghost of McGruder must 
control. 

Davin LUTHER WoopWaARD 
Pensacola 
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The Task That Lies Ahead 


ixty years ago my parents fled 
the Nazis, leaving behind 
their parents and brothers 
and sisters, who all perished 
in Eastern Europe. Sixty days ago 
they attended my inauguration as 
president of The Florida Bar. 

Present at the inauguration were 
the Supreme Court justices of our 
state; the state’s chief judges, and 
the past presidents of the Bar. 

Even in light of this historic gath- 
ering of public figures, nobody’s at- 
tendance was more remarkable than 
that of my mother and father. Their 
experience taught me to cherish our 
democracy and our legal system. 
Their example taught me the power 
of perseverance and hard work, and 
that defeat is not an option. 

What a tribute to our democracy, 
our legal system, and my parents 
that the daughter of two Latvian im- 
migrants could become president of 
The Florida Bar. 

This year my first priority as your 
president is to work hard to protect 
our legal system by restoring what 
it needs most to survive—the confi- 
dence of the people. Our system has 
made us the strongest and greatest 
country in the history of the world. 
When my parents fled the Nazis they 
escaped from a society ravaged by 
disorder, chaos, and atrocities. They 
came from a place where men in 
brown shirts, not judges in black 
robes, made and brutally enforced 
the rules. 

As attorneys, we are the guardians 
of the laws that define our society. 
But conventional wisdom tells us 
that we have degenerated from a 
source of pride to a source of punch 
lines . . . in the eyes of the public, 
Arnie Becker has replaced Atticus 
Finch. 


Our polling, 
however, tells 
us two impor- 
tant things: 
First, 80 per- 
cent of our citi- 
zens believe 
that our legal 
system is the 
best in the 
world. Second, 

the people who claim to dislike law- 
yers most have had the least contact 
with us. Put another way, those who 
know us best like us best, and for 
good reason. 

As a bar, we have done an enor- 
mous amount of work for the people 
of our state. Last year alone Florida 
attorneys devoted nearly one million 
hours of pro bono work and almost 
$2 million to legal aid. The 15,000 of 
you who took time to complete the 
new fee statement survey reported 
an additonal 1.5 million hours con- 
tributed to local nonprofit boards, 
schools, churches, synagogues, and 
community groups. 

Do you know another profession 
that has shown that kind of commu- 
nity commitment? I don’t. I also don’t 
know of another profession that more 
effectively speaks for those who can- 
not speak for themselves. I know it, 
you know it — and now we must let 
the public know it. 

In the last decade we have allowed 
commercial storytellers to portray 
who we are and what we do. But tele- 
vision and movie producers, novel- 
ists and journalists are more inter- 
ested in selling a story than telling 
the real story. So we must tell our 
own story. We must be advocates for 
our own profession. This year, my 
pledge to you is that, with your help, 
we as an organization will tell our 
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own story. We will tell it with words 
and we will tell it with actions. 


What To Do 


First, our Board of Governors has 
created a new theme and logo to cap- 
ture what we do every day: The 
Florida Bar — Protecting rights, pur- 
suing justice, promoting profession- 
alism. These words will appear on 
all Florida Bar materials. They will 
be in our publications, on our 
website, and repeated on radio and 
television advertisements now under 
development. I am asking all volun- 
tary bars, and each of you, to work 
with us as partners, to use this 
theme on your materials. In time this 
theme will become synonymous with 
what being an attorney in Florida re- 
ally means. 

Second, we will expand the profes- 
sionalism initiative pioneered by 
former Bar presidents John DeVault 
and John Frost, and now spear- 
headed by Chief Justice Harding. 
During the past six years we have 
developed programs designed to 
bring critical concepts of profession- 
alism to every lawyer in this state. 
We are proud that our Center for Pro- 
fessionalism has just been awarded 
the ABA’s prestigious E. Smythe 
Gambrell Professionalism Award 
recognizing our initiative in this area 
as the best in the country. 

But there is more work to be done. 
We cannot raise the level of our pro- 
fessionalism until we take a closer 
look at who we are. We are a su- 
perbly talented and diverse bar and 
community. We need to take full ad- 
vantage of that, both as individuals 
and as an institution. Our diversity 
enriches our pool of talent. It opens 
our minds to different approaches to 
problem-solving, to unleashing pos- 
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sibilities, even to improving the bot- 
tom line. Until we embrace what our 
polling already tells us, that univer- 
sal fairness and respect within our 
own ranks is fundamental to our 
profession, we cannot move forward. 
We will work with Chief Justice 
Harding and the Commission on 
Fairness to incorporate these pre- 
cepts into our law firms and court- 
rooms with the same urgency we 
give to our legal work. 

Third, we will create media teams 
to write about and respond to legal 
issues reported by the press. All too 
often the press reports court rulings 
but not the reasons behind them. 
Without this analysis, citizens are 
understandably upset when they 
hear about excluded evidence, dis- 
missed prosecutions, or apparently 
unfair outcomes. It is our duty to 
meet with editorial boards, to write 
op-ed pieces, to explain the legal ra- 
tionale behind cor:troversial rulings. 
And, most importantly, to preserve 
an independent judiciary free to 
make the correct decisions, whether 
popular or not. 

Fourth, we will educate the public 
with unprecedented access to the 
courts. Following the lead of chief 
justices Harding and Kogan, we will 
be working to open the courts to all 
citizens through the Internet, cable 
television, and tours of local court- 
houses. 

We also will bring “public” trials 
into the public schools. This year 
hundreds of public school students 
will be preparing to prosecute and 
defend a burglary trial: the land- 
mark case of State v. Goldilocks. 
Working with the Department of 
Education and the Florida Law Re- 
lated Education Association, stu- 
dents will prepare and present wit- 
nesses, gather evidence and attempt 
to persuade a jury of their peers. 
When you are asked by your local 
bars to coach or critique these stu- 
dents, please do it. Remember, this 
is your opportunity to make a posi- 
tive change in the students you work 
with and present to them a model of 
who we are and what we do. 

We recognize that regaining pub- 
lic confidence also means responding 
to societal issues that demand our 
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attention. One of the most critical is- 
sues demanding our attention is the 
legal needs of children. We didn’t 
need the tragedy in Littleton to know 
our children are at risk. I have cre- 
ated a commission chaired by Judge 
Sandy Karlan that will assess how 
we now serve the needs of children 
in all the divisions of our court. This 
commission will draw on the exper- 
tise of people from across the state 
and country to identify what is work- 
ing, and what still needs to be done. 
We then will be in a position to cre- 
ate and implement model programs 
to help Florida’s children. 

Finally, as each of you continue to 
work in your communities, let your 
friends and neighbors know that you 
are proud to be a lawyer. Demon- 
strate, through your own conduct 


and practice, that common sense is 
still at the core of common law. 

The truth is that our legal system 
survives only because the people let 
it. If we lose the confidence of our citi- 
zens, we run the risk that lawless- 
ness and self-help will replace the 
rule of law. My parents fled a place 
like that. The Framers feared a place 
like that. Our children must never 
inherit an America like that. 

The future of our profession is in 
our hands. We can regain the confi- 
dence of the people—one client at a 
time, one student at a time, and one 
news story at a time. We can do it. 
Defeat is not an option. 


Epitu G. OSMAN 
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In Memoriam: J. Rex Farrior, Jr., 


and Kenneth B. Sherouse, Jr. 


he Florida Bar lost two 

good friends and faithful 

servants over the summer 

with the passing of former 
President J. Rex Farrior, Jr., and 
Kenneth B. Sherouse, Jr., our first 
executive director. 

Mr. Farrior, president of the Bar 
during 1975-76, died August 22 of a 
heart attack while golfing with 
friends near his summer home in 
North 
Carolina. 

Looking 
back a 
quarter- 
century to 
his term 
as presi- 
dent I see 
many of 
the mem- 
ber-ori- 
ented pro- J. Rex Farrior, Jr., as 


grams the president of the Bar in 1975. 
Bar offers 


grew out of that year, which he pledged 
would be “the year of the Florida law- 
yer.” Our continuing education pro- 
grams were enhanced; the Bar’s first 
steps toward the present lawyer cer- 
tification program were taken, with 
the establishment of the Florida Des- 
ignation Plan; relationships with the 
judicial conferences were strength- 
ened; and our communications ef- 
forts were stepped up both with our 
members and with the public. 

Mr. Farrior oversaw other inno- 
vations to the way the Bar operates, 
launching a study of our grievance 
procedures and attorney fee issues, 
switching to a fiscal year consistent 
with other arms of the Supreme 


Court, as well as 
breaking ground 
on the 1976 ad- 
dition to the Bar 
Center. 

The Farrior 
family name 
long has been 
synonymous 
with legal ser- 
vices in the 
Tampa area. Rex Farrior, Sr., was 
a founding partner of Shackleford, 
Farrior, Stallings & Evans, where 
the past president was a partner 
from 1951 until his retirement in 
1996. He was involved in a host of 
civic activities, was past president 
of the Hillsborough County Bar As- 
sociation, and an ardent University 
of Florida supporter. 

Mr. Farrior is survived by four 
sons, J. Rex III, Hugh, and Preston, 
all of Tampa, and Robert, of Beverly 
Hills, California, as well as five 
grandchildren. 


Ken Sherouse 

Mr. Sherouse was the Bar’s first 
full-time executive director and edi- 
tor-in-chief of the Bar Journal, 
working as a volunteer in the early 
efforts to unify the Bar, and serving 
on the staff of the new organization 
from 1954 to 1957. He died in Mi- 
ami June 23 after a lengthy illness. 
He was 74. 

Asked to look back on the early 
years of the Bar for the 50th anni- 
versary of the Journal in 1977, Mr. 
Sherouse recalled: “In five years, 
roughly, The Florida Bar appeared 
almost out of nowhere and made a 
deep mark nationally by putting to- 
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gether an honest and impartial bar 
examination, a workable grievance 
procedure, the roots of a system for 
enforcing legal and judicial ethics, 
devices for cheaply and politely up- 
grading the professional competence 
of practitioners, and the political 
muscle for the well-tiered if underpaid 
judicial system we enjoy today.” 

He is regarded by those who went 
through the unification process as per- 
haps the 
most in- 
strumen- 
tal in see- 
ing to it 
that The 
Florida 
& 
serves its 
members 
as well as 
the pub- 
lic. He re- 
mained a 
supporter 
of the Bar 
after returning to Miami to open a 
trial practice, from which he retired 
in 1990. 

Mr. Sherouse is survived by sons 
Thomas and Scott, his daughter Kate, 
and two grandchildren. 

Both Mr. Farrior and Mr. Sherouse 
deserve our thanks for piloting the 
Bar through challenging times, al- 
ways maintaining our commitment to 
Florida lawyers and the public we all 
strive to serve. 


Kenneth B. Sherouse, Jr., 
as executive director 
in the mid-1950s. 


JOHN F. HARKNESS, JR. 
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Litigating the Amount 
Attorneys’ Fees 


A Proposal for Reform 


by Judge James C. Hauser and Scott D. Makar 


ne of the most contentious battles that accom- 

panies litigation is the determination of the 

amount of attorneys’ fees to be awarded to a 

prevailing party who has proven entitlement 
to fees.' Prevailing parties are generally authorized to 
recover fees expended for successfully litigating the en- 
titlement issue. Attorneys’ fees incurred to establish the 
amount of fees, however, generally are not recoverable.” 
Beyond the sometimes difficult issue of separating fees 
incurred for proving “entitlement to” versus the “amount 
of” attorneys’ fees,*® the determination of the amount of 
fees—particularly in large and protracted cases—can 
easily become a “mini-trial” whose expense rapidly esca- 
lates and imposes additional burdens on the parties and 
an already strained judiciary. For this reason, methods 
for avoiding such litigation should be considered. 

This article proposes a simple procedural tool to en- 
courage resolution of disputes over the amount of attor- 
neys’ fees: the offer of judgment. The premise of the pro- 
posal is straightforward. Attorneys’ fees incurred for 
establishing the amount of fees should be recoverable if 
the party seeking recovery has made a reasonable offer 
that was rejected. The prevailing party, who is in the 
best position to determine the amount of fees actually 
incurred, should be required to make an offer with sup- 
porting documentation. The nonprevailing party must 
either accept or reject the offer. If properly structured, 
this type of offer encourages settlement of disputed claims 
and shifts the risk of fees to parties who are unwilling to 
enter reasonable settlements. 

In general, litigants have no entitlement to recover 
attorneys’ fees expended in establishing the amount of 
attorneys’ fees except in certain circumstances.‘ The 
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caselaw, which holds that fees for proving the amount of 
fees are nonrecoverable, is based on the American Rule 
that parties bear their own attorneys’ fees, unless au- 
thorized by statute or contract. The caselaw also is based 
on the proposition that fees incurred for proving entitle- 
ment benefit the client, while fees incurred for proving 
the amount of fees are for the attorney’s benefit.® Courts 
typically have made this distinction where the language 
of a contractual or statutory fee-shifting provision is 
phrased in such a way that it can be interpreted in this 
limited manner.’ This distinction, however, is somewhat 
artificial because clients clearly have a keen interest in 
the amount of fees that ultimately are recoverable. None- 
theless, courts are unwilling to permit recovery absent 
specific statutory language authorizing recovery or a clear 
showing that the client is contractually obligated for such 
fees.® 

Due to the general unavailability of recovery for es- 
tablishing the amount of fees, an offer of judgment pro- 
vides a mechanism and an incentive for resolving such 
disputes. Without a means of shifting the economic costs 
of litigating fee-amount disputes to opponents, parties 
are limited to traditional means of dispute resolution, 
which increasingly means burdensome and wasteful 
mini-trials. An offer of judgment would provide an addi- 
tional, and perhaps highly effective, means not only of 
encouraging the parties to initiate settlement discus- 
sions, but also to narrow the focus of negotiations that 
ordinarily occur. 

An offer of judgment for attorneys’ fees has a signifi- 
cant potential for success for a number of reasons. First, 
unlike situations in which offers of judgment are made 
prior to trial when liability is uncertain, offers of judg- 
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ment for attorneys’ fees will arise 
only when the issues of liability and 
entitlement to fees have been de- 
cided and are certain. Because en- 
titlement to attorneys’ fees is al- 
ready established, the remaining 
question is the amount of the attor- 
neys’ fees award. In other words, the 
prevailing party is only concerned 
with risks about the amount of at- 
torneys’ fees to be awarded. As such, 
the incentive to settle will be corre- 
spondingly greater because of the 
certainty that the court will enter a 
fee award in some amount. 

Second, offers of judgment gen- 
erally are more effective when the 
expected cost of litigation is pro- 
portionate with the amount of re- 
covery at stake. If the costs of liti- 
gation and the anticipated 
recovery are about the same, a 
greater incentive to settle exists 
than if the possible recovery far 
exceeds litigation expenses. In 
other words, litigation costs be- 
come less significant as the mag- 
nitude of the overall expected re- 
covery of litigation increases. For 
instance, a party seeking to recov- 
ery $10,000 in attorneys’ fees (but 
having to incur $10,000 in attor- 
neys’ fees in doing so) typically will 
have a greater incentive to settle 
than if the amount of recovery is 
expected to be $100,000. Because 
many, if not most, disputes over 
the amount of attorneys’ fees will 
involve the former situations, the 
availability of an offer of judgment 
should promote settlement to a 
great degree. 

The manner in which offers of 
judgment for attorneys’ fees can be 
made is a policy choice that can be 
designed in many ways. The timing 
of offers, the number of offers per- 
mitted, and the documentation to 
accompany offers are all open for 
discussion and study. In addition, 
the comparison between the amount 
of the offer with the actual amount 
awarded can be structured accord- 
ing to numerous methodologies and 
formulae. 

With these caveats in mind, the 
following proposal provides a start- 
ing point for further discussion. The 
authors propose a “shotgun” offer, 


The timing of offers, 
the number of 
offers permitted, and 
the documentation 
to accompany offers 
are all open 
for discussion 
and study. 


which requires the prevailing party 
to make a single, “take it or leave 
it” offer that the nonprevailing party 
must accept or reject. No counter- 
offer is permitted. The proposal, 
which could be adopted as either a 
statute or rule,° states: 


768.79(9). Offer of Judgment for Attor- 
neys’ Fees. 

A. A party who is entitled to an 
award of attorneys’ fees may serve upon 
the opposing party an offer of judgment 
for the amount of attorneys’ fees sought. 
The offer shall be served no later than 
fifteen (15) days from the date of the or- 
der or ruling determining entitlement to 
fees. 

B. The offer of judgment for attor- 
neys’ fees shall: 

1. be in writing and name the 
party or parties making the proposal and 
the party or parties to whom the offer is 
being made; 

2. state the total amount of at- 
torneys’ fees sought for prevailing on the 
merits of the case, which shall not in- 
clude any attorneys’ fees for litigating 
either (i) the issue of entitlement to at- 
torneys’ fees or (ii) the amount of attor- 
neys’ fees; 

3. include the time records relied 
upon for the amount sought, including 
(i) a detailed statement of services ren- 
dered by date and the nature of the ser- 
vices performed, and (ii) time spent per- 
forming such services, excluding any 
time spent on litigating the issue of en- 
titlement to attorneys’ fees; 

4. include any written fee ar- 
rangement between the attorney seek- 
ing fees and the client. 

C. The offer of judgment for attor- 
neys’ fees shall be served on the party 
or parties to whom it is made but shall 
not be filed unless necessary to enforce 
the provisions of this section. 

D. A party’s offer of judgment shall 
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be deemed rejected unless accepted by 
delivery of a written notice of acceptance 
within thirty (30) days after service of 
the offer. During this time period, expe- 
dited discovery regarding the amount of 
attorneys’ fees sought shall be permit- 
ted subject to court order. Upon filing of 
the offer and acceptance, the court has 
full jurisdiction to enter and enforce the 
attorneys’ fees award. 

E. If no offer of judgment for attor- 
neys’ fees has been accepted prior to a 
hearing on attorneys’ fees, the court 
shall take and consider evidence during 
the hearing on the amount of attorneys 
fees incurred by the offeror(s) in litigat- 
ing the amount of attorneys’ fees. 

F. If an offer of judgment for attor- 
neys’ fees is rejected, one of the follow- 
ing provisions shall apply: 

1. Ifthe amount of attorneys’ fees 
awarded is equal to or exceeds the 
amount stated in the offer of judgment 
of the party entitled to an award of at- 
torneys’ fees, the party permitted to re- 
cover attorneys’ fees is entitled to an 
award of its reasonable attorneys’ fees 
for litigating both (i) the issue of entitle- 
ment to attorneys’ fees and (ii) the 
amount of attorneys’ fees. 

2. Ifthe amount of attorneys’ fees 
awarded is less than the amount stated 
in the offer of judgment of the party per- 
mitted to recover attorneys’ fees, that 
party shall not be entitled to an award 
of its reasonable attorneys’ fees for liti- 
gating any issue of attorneys’ fees, in- 
cluding entitlement or amount. 

G. The trial court shall enter a single 
order that sets forth the total attorneys’ 
fees award. The award shall separate 
and specify the amount of attorneys’ fees 
awarded on the merits of the case from 
the amount for litigating the issue of 
attorneys’ fees.'° 

H. This subsection shall apply to any 
case where attorneys’ fees are awarded 
by contract, statute, or common law. 


This proposed offer of judgment 
for attorneys’ fees incorporates por- 
tions of, and seeks to be consistent 
with, the provisions of Rule 1.442, 
Florida Rules of Civil Procedure (ex- 
cept for certain timing issues). In 
1996, the Florida Supreme Court 
amended this rule, now entitled 
“Proposals for Settlement,” to set 
forth the procedural requirements 
for any proposals to settle autho- 
rized under Florida law.'' Among 
other requirements, the rule re- 
quires that a written proposal state 
the total amount of the proposal and 
whether the proposal includes attor- 
neys’ fees (or whether attorneys’ fees 
are part of the legal claim).'” 

The best way to explain the pro- 
posed statute’s operation is through 
three examples. Suppose Mr. Bono 
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has prevailed against Mr. Edge ina 
breach of contract action. Pursuant 
to a provision in the contract at is- 
sue, Mr. Bono is entitled to an award 
of attorneys’ fees incurred in the liti- 
gation. Within the time limits of the 
proposed statute, Mr. Bono serves 
an offer of judgment for attorneys’ 
fees in the amount of $10,000. Mr. 
Edge rejects the offer. Each party 
incurs $500 in litigating entitlement 
to attorneys’ fees issue and $2,500 
in litigating the amount of attor- 
neys’ fees. At the hearing, the trial 
court considers evidence of Mr. 
Bono’s attorneys’ fees on the merits. 

Suppose the court awards Mr. 
Bono $11,000 in attorneys’ fees pur- 
suant to the contract solely on the 
merits of the case. Under the pro- 
posed statute (or rule), Mr. Bono 
also is entitled to his reasonable at- 
torneys’ fees incurred in proving en- 
titlement to fees ($500) and proving 
the amount of fees (which is $2,500) 
(a total of $3,000) because the award 
is greater than Mr. Bono’s offer of 
$10,000. The trial court then enters 
a total attorneys’ fee award of 
$14,000 for Mr. Bono. To assist ap- 
pellate review, the court must 
specify that $11,000 of this amount 
is for contractual attorneys’ fees and 
$3,000 is pursuant to the offer of 
judgment statute for attorneys’ fees 
incurred in litigating the issue of 
attorneys’ fees. 

As a second example, suppose the 
court awards Mr. Bono $4,000 in 
attorneys’ fees pursuant to the con- 
tract. In this case, under the pro- 
posed statute Mr. Bono recovers only 
$4,000 in attorneys’ fees. He is not 
entitled to any attorneys’ fees for liti- 
gating either entitlement to attor- 
neys’ fees ($500) or the amount of 
attorneys’ fees ($2,500). As such, the 
trial court enters a total attorneys’ 
fee award of $4,000 for Mr. Bono and 
$0 for litigating the issue of attor- 
neys’ fees. To assist appellate re- 
view, the court must specify that the 
entire $4,000 is for contractual at- 
torneys’ fees for Mr. Bono. 

As a third example, Mr. Edge ac- 
cepts the $10,000 offer. Under 
Florida law, Mr. Bono will recover 
$500 for litigating the issue of en- 
titlement to attorneys’ fees. Mr. 


Bono, however, will not be entitled 
to recover any additional attorneys’ 
fees for litigating the amount of at- 
torneys’ fees. 

As these examples demonstrate, 
the risk of shifting attorneys’ fees to 
those who reject reasonable offers of 
judgments can be significant. In the 
first example, if Mr. Edge had ac- 
cepted Mr. Bono’s offer, his out-of- 
pocket expense would have been 
$10,000. Instead, by rejecting Mr. 
Bono’s offer, Mr. Edge ultimately 
incurred out-of-pocket expense of 
$17,000 (i.e., the $14,000 award to 
Mr. Bono plus his own attorneys’ 
fees of $3,000). In the second ex- 
ample, Mr. Bono only recovers 
$4,000 for attorneys’ fees for prevail- 
ing on the merits of the case. If his 
offer had been more reasonable, Mr. 
Bono might have been entitled to an 
additional $3,000 ($500 for demon- 
strating entitlement plus $2,500 for 
proving the amount) for having liti- 
gated the issue of attorneys’ fees. 

Because the proposal can signifi- 
cantly alter the net economic out- 
comes of attorneys’ fees litigation, it 
should encourage and foster more 
settlements (and make litigants 
more attentive to the expense of 
such litigation). The proposed stat- 
ute will, of course, raise some issues 
that ultimately may require litiga- 
tion or legislative clarification to 
resolve. As mentioned, the authors’ 
proposal is simply one of many 
variations that are possible. Addi- 
tional study may be necessary to 
determine which of the competing 
approaches best serves the goal of 
promoting cost-efficient settlements 
in attorneys’ fees disputes. 

Another issue is the extent of dis- 
covery to be permitted. In order to 
avoid another round of evidence on 
the issue of attorneys’ fees, trial 
courts may require significant dis- 
cretion to structure hearings on at- 
torneys’ fees to avert or severely 
limit any post-hearing evidentiary 
or legal submissions. This discretion 
may require that litigants provide 
time records at the hearing for work 
performed through the date of the 
hearing itself and make proffers of 
estimated attorney time expended 
on the day of the hearing. The trial 
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court, alternatively, may ask the 
parties to submit affidavits and 
counter-affidavits as to the amounts 
of such fees. Other issues not cur- 
rently foreseen may arise, and each 
should be resolved with the goal of 
the proposal in mind: to promote 
settlement and severely restrict the 
breadth and expense of attorneys’ 
fees litigation. 

In conclusion, an offer of judgment 
for attorneys’ fees is a potentially 
worthwhile tool for reducing the 
oftentimes wasteful and burden- 
some litigation over the amount of 
fees. The Florida Legislature should 
consider enactment of an amend- 
ment to the Florida Statutes that 
will enable a party to make these 
types of offers and potentially shift 
the risk of litigation expense to op- 
posing parties. O 


1 See generally Marguerite H. Davis & 
Judge James C. Hauser, May a Prevail- 
ing Party Recover Attorney’s Fees for Liti- 
gating the Issue of Attorney’s Fees? A Plea 
for Uniformity, 64 Fia. B.J. 33 (April 
1990) (discussing inconsistent rulings 
and posing scenario of “obstreperous” 
fees hearing). 

2 State Farm Fire & Cas. Co. v. Palma, 
629 So. 2d 830 (Fla. 1993); Chrittenden 
Orange Blossom Fruit v. Stone, 514 So. 
2d 351, 353 (Fla. 1987) (analysis of work- 
ers’ compensation statute). 

3 Palma, 629 So. 2d at 833. 

4 See, e.g., Palma, 629 So. 2d 830 (Fla. 
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ATTORNEY'S F IN Fioripa, Ch. 7 (2d Ed. 
1999) (Chapter on “Calculating Attor- 
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recovery of attorneys’ fees for litigating 
the amount of attorneys’ fees. See, e.g., 
Fra. Stat. §112.317(8) (1998) (person 
who files false complaint with malicious 
intent to injury reputation of public of- 
ficer or employee is liable for costs and 
fees “including the costs and fees in- 
curred in proving entitlement to and the 
amount of costs and fees.”); see gener- 
ally AttoRNEY’S FEEs IN FLoripa, supra, 
Ch. 7, Subsection XI (discussion of 
“Attorney’s Fees For Litigating The Is- 
sue of Attorney’s Fees”). 

5 Palma, 629 So. 2d at 832 (citing 
Florida Patient’s Compensation Fund v. 
Rowe, 472 So. 2d 1145, 1148 (Fla. 1985), 
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Quanstrom, 555 So. 2d 828 (Fla. 1990)). 
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ler, 676 So. 2d 451 (Fla. 5th D.C.A. 1996) 
(eminent domain statute). Under federal 
law, attorneys’ fees for litigating the is- 
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star approach. See, e.g., King v. McCord, 
707 F.2d 466, 468 (11th Cir. 1983) (“The 
court properly allowed the hours spent 
seeking attorney’s fees.”); Johnson v. 
State of Mississippi, 606 F.2d 635, 638 
(5th Cir. 1979) (“We conclude that 
attorney’s fees may be awarded for the 
time spent litigating the fee claim.”); see 
generally JAMES C. Hauser, ATTORNEY’S 
Fees In Fioripa Ch. 7, at 104 (2d Ed. 
1999) (“Virtually every federal court that 
has employed the loadstar method of 
awarding attorney’s fees has permitted 
attorney’s fees for litigating the issues 
of both entitlement and amount of 
attorney’s fees.”) (bold in original; foot- 
note omitted). 

7 For instance, the majority in Palma 
held that the language of the statute at 
issue, §627.428(1) (1983), reflected a leg- 
islative policy of deterring insurers from 
contesting valid claims. 629 So. 2d at 
833. This policy supported the award of 
fees for establishing entitlement to fees, 
but not for the amount of fees. Id. The 
majority indicated that expanding recov- 
ery to fees incurred in proving the 
amount of fees was a legislative rather 
than judicial task. Jd. Similarly, the 
majority in Chrittenden held that be- 
cause the “workers’ compensation law 
places primary responsibility for 
claimant’s attorney’s fees on the claim- 
ant[,]” fees incurred in proving entitle- 
ment to—but not the amount of— 
attorney’s fees are recoverable. 514 So. 
2d at 351. 

8 See generally Davis & Hauser, supra 
note 1 (discussing then-existing state of 
the caselaw). For example, a factual is- 
sue may be whether the client has a fi- 
nancial obligation for the extra effort 
entailed in establishing the amount of 
fees. See, e.g., Pirretti v. Dean Witter 
Reynolds, Inc., 578 So. 2d 474 (Fla. 4th 
D.C.A. 1991) (upholding award of attor- 
neys’ fees for establishing amount of fees 


under securities law statute providing 
for award of fees unless it finds such an 
award to be “unjust”). As a practical 
matter, contractual provisions for attor- 
neys’ fees could easily make this distinc- 
tion academic by explicitly providing 
that prevailing parties are entitled to 
attorneys’ fees for litigating the amount 
of such fees. 

° The authors have chosen to draft the 
proposal as a statutory revision to FLA. 
Stat. §768.79. The proposal could also 
be designated as a new rule, Rule 1.443, 
Florida Rules of Civil Procedure. 

10 In the appendix, the authors have 
prepared a proposed order for instances 
in which a prevailing party makes an 
offer of judgment that is rejected. 

1 In re: Amend. to Fla. Rules of Civ. 
Proc., 682 So. 2d 105 (Fla. 1996). 

12 Td. at 125. 


APPENDIX 
Order on [Prevailing Party’s] 
Motion For Taxation of Costs 
and Attorneys’ Fees 

THIS CAUSE is before the Court on the 
[prevailing party’s] Motion for Taxation 
of Costs and Attorneys’ Fees. The Court 
has previously ruled that [prevailing 
party] is the prevailing party in this ac- 
tion. As such, [prevailing party] is en- 
titled to an award of taxable costs un- 
der [the parties’ contract/sections 57.041 
& -.071, Florida Statutes], reasonable 
attorneys’ fees and costs under [contract/ 
statute/common law], [and] [legal assis- 
tant expense under [section 57.104, 
Florida Statutes]. 

The Court has subsequently reviewed 
the parties’ evidentiary submissions re- 
garding the amount of costs and fees, 
and heard argument of counsel and tes- 
timony. [Prevailing party] made an of- 
fer of judgment pursuant to section 
768.79(9), Florida Statutes, in the 
amount of $ , which [the non-pre- 


RETHINK THE WAY 


vailing party] did not accept. [insert ad- 
ditional findings supporting award and 
amount of costs and fees as required by 
law] 


Based upon the foregoing, it is therefore 


Ordered and Adjudged: 


1. [Prevailing party] is entitled to 
$___ in attorneys’ fees for prevailing on 
the merits. 

2. [Prevailing party] is entitled to 
$___ in attorneys’ fees for litigating the 
issue of attorneys’ fees. 

3. [Prevailing party] is entitled to 
$___ in total taxable costs. 

[4. [Prevailing party] is entitled to 
$___ in legal assistant expense.] 

5. The Court will enter a final judg- 
ment of costs and attorneys’ fees by sepa- 
rate order. 

Done and Ordered in Chambers, 
[City], County], Florida, this___ 
dayof___,20_. 
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Chipping Away at 
the Economic Loss Rule 


The Supreme Court Decides Moransais v. Heathman 


by Steven B. Lesser 


n its decision of Philippe H. Moransais v. Paul 

S. Heathman, et al., 24 Fla. L. Weekly S308 (Fla. 

July 1, 1999),' the Florida Supreme Court held the 

Economic Loss Rule (ELR) to be inapplicable to neg- 
ligence actions against engineers and other profession- 
als. This sudden but welcome detour arrived after more 
than a decade of case law which stretched, sculpted, and 
misapplied a product liability doctrine to bar causes of 
action for negligent professional services. Consequently, 
the application of the ELR became the focus of countless 
articles and CLE lectures which acknowledged confusion 
as to its scope and application.” The practical result of 
all the debate and controversy led to the ultimate distil- 
lation of the ELR to a simpler premise: The plaintiff al- 
ways loses. 

The Supreme Court’s anticipated retreat from prior 
ELR rulings became evident during oral argument in 
Moransais, where several Justices expressed their views 
on a topic that has confused the judiciary as well as prac- 
titioners of construction and commercial litigation.* As 
Justice Charles Wells pointed out: “It looks to me that 
the whole notion of the economic loss rule has gotten way 
out of kilter .... Why isn’t it just applicable to products? 
Where is it that we’ve expanded the economic loss rule 
to professional liability?”* Justice Barbara Pariente ex- 
pressed she has “really got problems” with the idea that 
negligence cannot apply in commercial situations where 
only economic damages exist.’ Most notably, Justice 
Harry Lee Anstead asked, “How did the economic loss 
rule get tangled up in this in terms of determining the 
legal liability” of a professional?® 

Justice Anstead answered his own question in a well 


22 THE FLORIDA BAR JOURNAL/OCTOBER 1999 


crafted majority opinion that reviewed the history of the 
ELR and proceeded to realign it closer to its origin in 
product liability cases. In this context, the opinion may 
be credited with bringing the runaway train carrying the 
ELR to a sudden halt. However, the opinion leaves the 
construction practitioner with certain unresolved issues. 
These issues likely will generate continued debate over 
the scope and application of the ELR in future litigation. 
This article will explore the Moransais decision, the un- 
resolved issues, and the future of the ELR as it relates to 
construction claims. 


The Facts of Moransais 

Philippe H. Moransais entered into a contract with an 
engineering corporation, Bromwell & Carrier, Inc. (BCD), 
to conduct an inspection of a single-family home that he 
contemplated purchasing. BCI sent two of its engineers 
to perform the inspection, Lennon Jordan and Larry 
Sauls, who were not parties to the contract between 
Moransais and BCI. Jordan and Sauls performed a struc- 
tural inspection of the home and wrote a report, which 
BCI issued. The report concluded that the “residence 
appears to be in sound structural condition.” Based upon 
the report, Moransais purchased the home only later to 
discover the existence of significant structural deficien- 
cies. Faced with the cost of rectifying the structural defi- 
ciencies, Moransais initiated a lawsuit against BCI for 
breach of contract and against Jordan and Sauls for pro- 
fessional malpractice based on F.S. Ch. 471, which regu- 
lates engineers who practice in a professional corpora- 
tion.’ The statute requires engineers to be held 
“personally liable and accountable for negligent acts, 
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wrongful acts or misconduct com- 
mitted .. . while rendering profes- 
sional services on behalf of the cor- 
poration... .”* The complaint 
sought recovery for purely eco- 
nomic damages consisting of the 
cost to correct the deficiencies; but 
did not seek damages for personal 
injury or property damage. The 
trial court dismissed the action 
against the individual engineers, 
with prejudice, based upon the 
ELR, which bars claims for eco- 
nomic damages asserted by those 
not in privity with the negligent 
party. In so ruling, the trial court 
reluctantly relied upon the Second 
District opinion of Sandarac Asso- 
ciation, Inc. v. W.R. Frizzell Archi- 
tects, Inc., 609 So. 2d 1349 (Fla. 2d 
DCA 1992), which barred a condo- 
minium association’s right to pur- 
sue recovery of economic loss dam- 
ages from an architect who 
designed a condominium building. 
However, the trial court recognized 
a conflict with the Fifth District 
decision in Southland Construc- 
tion Co. v. The Richeson Corp., 642 
So. 2d 5 (Fla. 5th DCA 1994), 
which permitted a contractor to 
assert a negligence claim against 
individual engineers, employed by 
a corporation, for economic loss 
notwithstanding the absence of 
privity. On appeal, the Second Dis- 
trict affirmed the dismissal but 
recognized a conflict with South- 
land.® This conflict served as the 
basis for the Supreme Court to 
answer two certified questions 
dealing with the application of the 
ELR to professional services where 
the damages are purely economic.’° 
In a 5-1 decision, the Supreme 
Court held that the ELR is inap- 
plicable to services rendered by a 
professional engineer employed by 
a corporation and that a cause of 
action for professional malpractice 
exists to recover purely economic 
damages." 


The Impact of Moransais 
Economic loss has been defined as 
“damages for inadequate value, 
costs of repair and replacement of 
defective product or consequent loss 


In Moransais, the 
Supreme Court 
recognized that a 
cause of action 
for negligence 
exists against 
professionals who 
proximately cause 
economic loss. 


of profits—without any claim of per- 
sonal injury or damage to other 
property.” As applied to construc- 
tion disputes, the ELR prohibits tort 
recovery when a product damages it- 
self, causing economic loss, but not 
causing personal injury or damage 
to any property other than to itself. 
For example, damages to correct a 
defective roof where no physical in- 
jury and/or property damage has oc- 
curred other than to the roof itself 
constitutes “economic loss.” As case 
law emerged to extend the ELR to 
bar negligence actions in a construc- 
tion setting, owners suddenly be- 
came deprived of a traditional cause 
of action to recover economic loss 
arising from improperly designed 
buildings."* 

In Moransais, the Supreme Court 
recognized that a cause of action for 
negligence exists against profession- 
als who proximately cause economic 
loss.'* In reaching its decision, the 
court reflected upon the legislative 
history permitting attorneys to prac- 
tice in professional corporations." 
Against this backdrop, the court 
concluded that engineers and other 
professionals could not hide behind 
the walls of a professional service 
corporation to escape liability for 
their negligent conduct. As the ma- 
jority pointed out, the existence ofa 
contract is irrelevant: 


The fact that neither man signed the 
contract between Moransais and the 
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engineering firm is of no moment where, 
as here, both Jordan and Sauls were re- 
sponsible for performing professional 
services to a client of their company 
whom they knew or should have known 
would be injured if they were negligent 
in the performance of those services.'® 


On this score the court recited 
with approval those decisions which 
support recovery of economic loss 
damages by recipients who rely 
upon professionals who supply ex- 
pert information for the purpose of 
guiding others in business transac- 
tions.'’ The cornerstone of liability 
is predicated upon §552 of the Re- 
statement (Second) of Torts which 
established that economic losses 
may be recovered from accoun- 
tants,'® title companies,'® attor- 
neys,” architects,”! engineers,” and 
others.”* Throughout the majority 
opinion, the court appeared to de- 
liberately sidestep overruling San- 
darac, 609 So. 2d 1349 (Fla. 2d DCA 
1992), review denied, 626 So. 2d 207 
(Fla.1993), A.R. Moyer, Inc. v. Gra- 
ham, 285 So. 2d 397 (Fla. 1973), or 
any prior appellate decision that 
applied the ELR to negligent ser- 
vices. In reaction to the Moransais 
opinion, owners, general contrac- 
tors, professionals, and others may 
resort to litigation in order to clarify 
the breadth of this opinion. 

As we struggle to understand the 
boundaries of Moransais, the 
strongly worded dissent by Justice 
Overton becomes instructive in ana- 
lyzing the scope of the majority opin- 
ion.** According to Justice Overton, 
economic damages arising from neg- 
ligent services and defective prod- 
ucts, including the spalling concrete 
of Casa Clara Condominium Asso- 
ciation, Inc. v. Charley Toppino & 
Sons, et al., 620 So. 2d 1244 (Fla. 
1993),” now fall beyond the reach 
of the ELR. Moreover, Moransais 
suggests that professional service 
corporations become exposed to 
breach of contract, as well as negli- 
gence causes of action.”° Conse- 
quently, limitation of contractual li- 
ability clauses for professional 
services essentially become inappli- 
cable if a negligence cause of action 
can be pursued against the corpora- 
tion and its individual profession- 
als.” As Justice Overton lamented 
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in his dissenting opinion: “It ap- 
pears to me that the majority has 
substantially obliterated the dis- 
tinction between contract and tort 
causes of action, and in addition, has 
effectively overruled our rather re- 
cent decision in Casa Clara without 
saying so.””* 

A reasoned interpretation of the 
majority opinion suggests that the 
ELR applies only to cases involv- 
ing defective products. In this con- 
text, decisions such as Casa Clara 
survive Moransais, but Sandarac 
and Moyer have been implicitly 
overruled.”® Sandarac barred a 
condominium association from 
pursuing a claim against a negli- 
gent architect, hired by the devel- 
oper, for economic loss damages to 
repair condominium building defi- 
ciencies.*® Moyer stands for the 
proposition that the architect must 
have “supervisory duties” includ- 
ing the power to stop work before 
a nonprivity contractor may pur- 
sue the owner’s architect to recover 
economic damages.*! In reaching 
its conclusion, the court condensed 
the complexity of the ELR to a 
simple rule, namely, negligent con- 
duct committed by professionals 
that results in economic damage to 
foreseeable parties will be action- 
able.*” Although recognizing Moyer 
as a reminder of “the distinct limi- 
tations of the economic loss rule,”** 
the court essentially put to rest the 
supervisory architect exception 
which has now become a casualty 
at the hand of its own creator. 
From a practical standpoint, the 
architect’s negligent conduct in 
specifying the shallow placement 
of reinforcing steel in a concrete 
slab is no less egregious than the 
same act committed by a supervis- 
ing architect. Based upon this 
broad holding, the most persuasive 
view is that both Sandarac and 
Moyer have become irrelevant as 
neither can coexist with 
Moransais. 

Accordingly, economic loss may be 
recovered from negligent engineers 
and other design professionals who 
cause another to sustain economic 
damage. By this ruling, owners as 
well as contractors may recover eco- 


nomic damages arising from a de- 
sign professional’s improper review 
of pay requisitions submitted by the 
contractor during construction, un- 
timely or improper review of shop 
drawings, deficient or ambiguous 
design documents, inaccurate engi- 
neering reports, or other activities 
which delay the contractor’s 
progress during construction. 

Practically speaking, Moransais 
suggests that homebuyers may pur- 
chase a residence with greater se- 
curity by retaining professionals 
such as engineers and architects to 
provide prepurchase home inspec- 
tion services. Although professional 
services may be more expensive, 
Moransais establishes individual 
liability for professional negligence, 
which serves as a deterrent to mal- 
practice.** On the other hand, the 
nonprofessional home inspector 
practicing on behalf of a corporation 
remains insulated from individual 
liability. As nonprofessionals pro- 
vide inspection services on behalf of 
corporations, limitation of liability 
clauses will be enforced, making the 
individual that performed the neg- 
ligent inspection essentially un- 
touchable.* In bold contrast with 
the facts of Moransais, the owner 
may be without recourse should the 
inspection service corporation be 
without sufficient assets to satisfy 
a judgment. 


Court Acknowledges 
AFM Was Over-Expansive 
The court boldly acknowledged 
that the ELR had previously been 
misapplied.** Further, the court re- 
cently declined opportunities to ex- 
tend the doctrine to actions based 
on fraudulent inducement” as well 
as negligent misrepresentation.** In 
the process of clearing up the confu- 
sion surrounding the liberal appli- 
cation of the ELR, the majority opin- 
ion embraced its landmark decision 
of FP&L v. Westinghouse Electric 
Corp., 510 So. 2d 899 (Fla. 1987), 
by stating: “Our holding in Florida 
Power & Light remains sound in its 
adherence to the fundamental prin- 
ciples of the precedents we relied 
upon in applying the so-called eco- 
nomic loss rule.”*® 
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This comment is instructive as the 
court discusses AFM Corp. v. South- 
ern Bell Telephone & Telegraph 
Company, 515 So. 2d 180 (Fla. 
1987), the progeny to FP&L. In 
AFM, a contract existed between 
AFM and Southern Bell for a refer- 
ral service for AFM’s customers. 
Southern Bell mistakenly listed the 
wrong telephone number in the Yel- 
low Pages and disconnected the re- 
ferral system by providing a differ- 
ent customer with AFM’s old 
telephone number. AFM sued for 
breach of contract and negligence in 
rendering of services.*° The court, on 
the heels of its ruling in FP&L, held 
that a purchaser of services who sus- 
tains purely economic loss would be 
limited to contractual remedies and 
be barred from recovery in negli- 
gence based upon the ELR.*! In the 
course of discussion, the court sud- 
denly serves up AFM as its un- 
wanted stepchild by stating as fol- 
lows: 

Unfortunately, however, our subsequent 
holdings (to FP&L) have appeared to 
expand the application of the rule beyond 
its principled origins and have contrib- 
uted to applications of the rule by trial 


and appellate courts to situations well 
beyond our original intent.*” 


By this statement, the court cast 
into doubt the continued prece- 
dential value of AFM, which barred 
a cause of action arising from the 
negligent rendering of services re- 
sulting in economic loss. Recogniz- 
ing the confusion created by AFM, 
the court humbly acknowledged that 
perhaps its holding ran amok: 
While we continue to believe the outcome 
of that case is sound, we may have been 
unnecessarily over-expansive in our re- 
liance on the economic loss rule as op- 


posed to fundamental contractual prin- 
ciples.** 


In fact, although founded on 
sound analysis, the application of 
AFM went astray and simply be- 
came very bad law.** While the court 
clarified that Moransais excludes 
professional services from the appli- 
cation of the ELR, it intimated that 
other services may also fall outside 
its perimeter: 

[T]he rule was primarily intended to 


limit actions in the product liability con- 
text and its application should generally 
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be limited to those contexts or situations 
where the policy considerations are sub- 
stantially identical to those underlying 
the product liability-type analysis. We 
hesitate to speculate further on situa- 
tions not actually before us. The rule, in 
any case, should not be invoked to bar 
well established causes of action in tort, 
such as professional malpractice.® 


In so ruling, the court deliberately 
left open the question as to whether 
other services may also fall beyond 
the reach of the ELR.“ 


Court Defines a Profession: 
Opportunities for Debate 

In describing those professional 
services beyond the reach of the 
ELR, the court defined “professions” 
as those requiring a four-year col- 
lege degree before qualifying for a 
license.*’ This qualifying statement 
may have provided contractors and 
other nonprofessionals with a 
heightened sense of relief, although 
this optimism may be short lived. 
The majority opinion suggests that 
other occupations which fail to 
achieve “professional” status like- 
wise may be beyond the grasp of the 
ELR. This argument gains momen- 
tum when considered in conjunction 
with the concurring opinion of Jus- 
tice Wells: “[I]t is my view that the 
economic loss rule should be limited 
to cases involving a product which 
damages itself by reason of a defect 
in the product.” 

As design and construction indus- 
tries move toward use of innovative 
methods of performing construction, 
general contractors, as well as con- 
struction managers, may become 
exposed to claims asserted by third 
parties with whom privity does not 
exist.*® 

Design-build contractors and con- 
struction managers frequently per- 
form professional services tradition- 
ally reserved for design pro- 
fessionals. Recently published na- 
tional standardized contracts for 
design, construction, construction 
management, and design-build shift 
traditional design responsibility to 
general contractors for certain 
tasks, such as shop drawing re- 
view.*° As nonprofessionals and 
their corporations proceed to render 
traditional professional design ser- 
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vices, the rationale for barring ELR 
claims against nonprofessionals, 
but allowing claims against profes- 
sionals, becomes a distinction with- 
out a difference. This is especially 
true relative to termite inspectors 
and routine home inspection services 
performed by general contractors.”! 

This inequity is best illustrated by 
a scenario involving a commercial 
building owner who discovers that 
hurricane roof clips were improperly 
omitted during the original instal- 
lation of the building roof. During a 
hurricane, the roof tiles blow off as 
a result of this omission. Under 
these circumstances, the absence of 
privity would preclude the owner 
from recovering economic damages 
from the negligent subcontractor 
that installed the roof. Following the 
teachings of Moransais, depriving 
an owner of a right to assert a cause 
of action against the negligent sub- 
contractor to recover the cost to re- 
pair the roof cannot be justified, es- 
pecially since installation of the roof 
constitutes a service as opposed toa 
product. Against this backdrop, why 
should a distinction exist between 
a design or engineering professional 
and others who participate in build- 
ing construction? What difference 
does it make whether the architect 
omitted to specify hurricane clips in 
the design documents it prepared as 
compared to a subcontractor’s neg- 
ligence in failing to install them? 
Under either scenario, the ultimate 
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result to the owner is the same: The 
roof blows away during a hurricane, 
resulting in economic loss. 

Although sufficient rationale ex- 
ists to extend Moransais to nonpro- 
fessional construction services, the 
Supreme Court’s prior holding in 
Murthy v. N. Sinha Corp., 644 So. 
2d 983 (Fla. 1994), would appear to 
preclude such a cause of action. In 
Murthy, the court discussed the leg- 
islative intent of F.S. Ch. 489, which 
regulates qualifying agents of gen- 
eral contracting corporations. While 
acknowledging that Ch. 489 pro- 
vides administrative remedies 
against a qualifying agent, the court 
held it did not give rise to a civil 
cause of action.*” This decision 
rested upon the court’s interpreta- 
tion of the statutory language of Ch. 
489, which can be distinguished 
from the applicable language of F.S. 
Ch. 471 regulating engineers.** 


Impact Upon Construction 
Delay and Defect Claims 
Moransais will have the most pro- 
found impact in public construction, 
where successful low bid contractors 
may now sue design professionals 
who delay them in completing con- 
struction projects. In public con- 
struction, owner/contractor agree- 
ments often include limitation of 
liability clauses as well as risk-shift- 
ing provisions such as “no damage 
for delay” clauses, indemnification 
and other similar provisions. 
These provisions typically limit or 
extinguish a contractor’s delay 
claims against the owner arising 
from the negligence of its design 
professional, including the deficient 
preparation of plans, specifications, 
improper administration of the con- 
struction documents, untimely 
preparation of punch lists, and fail- 
ure to timely review submittals. 
Moransais has created immediate 
heartburn for individual engineers 
and architects by virtue of their in- 
creased exposure to claims brought 
by nonprivity participants to the 
construction process. In the after- 
math of Moransais, contractors may 
pursue the owner’s design profes- 
sional to recover economic damages 
without suffocating risk shifting 
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provisions contained in the owner/ 
contractor agreement and without 
having to prove that the design pro- 
fessional supervised construction. 
Absent the historic supervisory 
hurdle associated with Moyer, con- 
tractors may elect to pursue relief 
directly from the design profes- 
sional, leaving the owner on the 
sidelines. 

Increasing risks often create de- 
mand for expanded insurance 
which, in turn, may serve as an ad- 
ditional incentive for contractors to 
pursue design professionals for 
damages.” This demand for insur- 
ance ultimately will result in a cor- 
ollary financial impact to owners, as 
design professionals will purchase 
insurance policies with higher liabil- 
ity limits. The increased cost of in- 
surance premiums will likely be 
passed along to the owner. Insur- 
ance coverage issues become prima- 
rily important when the owner re- 
tains a design-build firm. Toward 
this end, both owners and design- 
builders should review the appli- 
cable insurance policies to deter- 
mine available coverage for errors 
and omissions in rendering design 
services provided in conjunction 
with the construction. Owners will 
become concerned as to whether 
available insurance coverage will be 
adequate to cover their own claims 
against design professionals, aside 
from those asserted by general con- 
tractors. This scenario is ironic con- 
sidering the fact that owners indi- 
rectly pay for a design professional’s 
insurance as a component of profes- 
sional design fees. 

Moransais also handed general 
contractors greater economic oppor- 
tunities to recover damages for 
claims previously barred by the doc- 
trine of sovereign immunity. In 
County of Brevard v. Miorelli Engi- 
neering Inc., 703 So. 2d 1049 (Fla. 
1997) (rehearing denied, Jan. 7, 
1998), the Supreme Court barred a 
contractor’s claim against a public 
owner for extra work performed at 
the Florida Marlins’ training facil- 
ity in Brevard County. Miorelli had 
requested compensation for work 
performed outside of the original 
contract without an authorized 


change order issued by the munici- 
pality. The court held that absent 
an agreement or authorization by 
the municipality, the contractor’s 
claim for damages would be barred 
by sovereign immunity. Moransais 
effectively permits a contractor, oth- 
erwise barred from recovering dam- 
ages from a public owner based on 
sovereign immunity, to recover lost 
revenue directly from the negligent 
design professional who directed or 
caused the contractor to perform the 
additional work.” 

Prior to Sandarac and Casa Clara, 
nonprivity condominium associa- 
tions frequently sued negligent de- 
sign professionals for design defi- 
ciencies discovered to exist in 
common area property operated and 
maintained by the association.*’ 
Those cases suddenly denied the 
association’s right to pursue dam- 
ages from design professionals.™ 

Moransais represents a stunning 
victory to homeowners and those re- 
siding in multifamily condominiums 
and homeowner communities. This 
decision returns valuable rights to 
condominium associations by autho- 
rizing the direct pursuit of negligent 
design professionals to recover eco- 
nomic damages. This is an espe- 
cially significant development when 
considering that prior to Moransais, 
the Sandarac and Casa Clara deci- 
sions limited the association’s right 
to recover design-related damages 
solely from the developer, which was 
often an assetless shell corporation. 
Under these circumstances, condo- 
minium associations were left with- 
out a remedy, because the statutory 
implied warranties available pursu- 
ant to F.S. §718.203 (“Florida Con- 
dominium Act”) provide warranties 
from the developer, contractor, sub- 
contractors, and suppliers to a con- 
dominium association, but not from 
design professionals.*® As a result, 
condominium associations con- 
fronted with the cost to correct de- 
sign deficiencies were faced with 
pursuing recovery of economic dam- 
ages either by satisfying one of the 
narrow, unrealistic exceptions set 
forth in Sandarac,® or by asserting 
a cause of action for violation of the 
state minimum building code based 
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upon F.S. §553.84.°' However, de- 
sign professionals have argued that 
§553.84 has limited application to 
claims arising from improper de- 
sign.® The lack of a statutory rem- 
edy available to associations high- 
lights the critical importance of 
Moransais to homeowners. 

With respect to other construc- 
tion services, a challenge based 
upon the ELR and its impact upon 
§553.84 claims asserted against 
contractors and subcontractors is 
pending before the Supreme 
Court.® Taking into account the 
Supreme Court’s acknowledge- 
ment in Moransais that a private 
cause of action exists based upon 
Ch. 471 regulating engineers, it is 
likely that this view may be 
adopted with respect to §553.84.% 
Based upon the statutory language 
of §553.84, it is clear that a pri- 
vate cause of action was contem- 
plated by the legislature. This in- 
terpretation gains support from 
recent decisions which have up- 
held legislative intent to create a 
private cause of action.® 


Practical Considerations 
for Design Professionals 
in the Wake of Moransais 
Deterioration of the ELR permits 
direct lawsuits by owners and con- 
tractors against design profession- 
als. This renewed liability will likely 
spur a tide of litigation by contrac- 
tors seeking to recover design-re- 
lated cost increases resulting from 
change orders or equitable adjust- 
ment procedures. Similarly, owners 
will pursue recovery for design defi- 
ciencies and cost increases due to de- 
ficient project design, as well as in- 
demnification for exposure to 
contractor delay claims. In the wake 
of Moransais, design professionals 
must conform to the standard of care 
as described in the regulatory 
framework governing the rendering 
of professional services. To decrease 
exposure to individual liability 
claims, design professionals must 
revisit construction documents they 
generate, and modify their own ad- 
ministrative practices. 
Commentators note that design 
professionals frequently draft con- 
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struction documents which incorpo- 
rate self-protection provisions en- 
abling them to control the project 
and minimize their own exposure.® 
In the event that these provisions 
are not properly administered, all 
project participants may sustain 
damages resulting in ultimate li- 
ability to the design professional. 
For example, provisions found in the 
most recent version of the docu- 
ments sponsored by the American 
Institute of Architects (AIA) permit 
the design professional to adjudicate 
disputes,” evaluate a contractor’s 
performance,® reject work,® and 
monitor cash flow,” all of which can 
potentially impact a project ad- 
versely, resulting in liability. 

In the face of increased individual 
liability exposure, the design profes- 
sional must become fully versed in 
the applicable industry standards. 
This knowledge will enable the de- 
sign professional to caution the 
project owner that overzealous de- 
mands requiring contractor perfor- 
mance beyond industry criteria can- 
not be justified. In this manner, 
design professionals avoid exposure 
from contractor claims based upon 
otherwise unreasonable directives 
received from the design profes- 
sional which would have resulted in 
the needless expenditure of addi- 
tional time and money. 

Significant professional liability 
frequently results from a failure to 
perform in accordance with the ad- 
ministrative duties assumed in the 
construction documents. In this con- 
text, a design professional may fail 
to issue a clarification of its own de- 
sign for fear that this action may 
highlight the existence of a design 
error potentially creating liability.” 
Faced with this dilemma, the design 
professional may elect to do noth- 
ing, which may give rise to a cause 
of action for breach of contract and/ 
or negligence. Similarly, liability 
exposure may result from the design 
professional’s use of extreme safety 
factors in the design of structural 
components. This conduct often 
prompts protest from affected con- 
tractors attempting to deliver a 
project within time and budgetary 
constraints.” In light of this in- 
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creased exposure, the design profes- 
sional should be quick to recognize 
and correct design errors before they 
escalate into significant delays that 
could have been minimized.” 

As with any construction project, 
preconstruction planning is a use- 
ful tool in avoiding project disputes 
among owners, contractors, and de- 
sign professionals. Through pre- 
planning, design documents can be 
scrutinized to minimize ambiguity, 
and project responsibility can be 
established for various design ser- 
vices, along with a mechanism for- 
mulated to resolve project disputes. 

A third party neutral dispute reso- 
lution process should be utilized 
during the project to enable design 
professionals to mitigate liability ex- 
posure.‘ This process is most ben- 
eficial when the design professional 
is accused of being unfair to the con- 
tractor. These accusations typically 
result from approving submittals, 
creating punch lists, reviewing pay 
requisitions, or issuing certificates 
of substantial or final completion. 
Under these circumstances, a neu- 
tral third party can be appointed to 
swiftly resolve disputes, avoid costly 
delays, and minimize potential li- 
ability exposure to the design pro- 
fessional. 

In lieu of shifting traditional de- 
sign responsibility to contractors 
and others, the design professional 
should consider providing com- 
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plete design services to avoid gaps, 
and thereby avoid unexpected liabil- 
ity.” As noted above, this concept 
serves as the foundation of a recent 
industry effort dedicated toward a 
design-build delivery format, which 
recognizes that single-source re- 
sponsibility may reduce disputes 
and litigation among project partici- 
pants. 

Preconstruction planning among 
participants will enhance communi- 
cation, establish design intent, and 
delegate design responsibility in an 
effort to reduce project disputes. 
Additionally, industry-wide educa- 
tion as to licensing requirements, 
along with applicable standards of 
care and utilization of neutral dis- 
pute resolution during the project, 
will mitigate the individual design 
professional’s exposure to liability 
claims. 


Right to Recover Damages 
From Nonprofessionals Who 
Participate in Construction 

Construction practitioners must 
be mindful that Moransais applies 
only to professionals and has not yet 
been extended to nonprofessional 
services. When dealing with nonpro- 
fessional construction services, the 
written contract will control the 
rights of the parties, and claims 
against nonprivity third parties will 
be barred by the ELR. Counsel must 
then explore alternative avenues of 
recourse against other parties, tak- 
ing care to examine their financial 
profiles to ascertain whether suffi- 
cient assets will be available in the 
event a judgment is acquired. 

In an effort to secure contractor 
performance, payment and perfor- 
mance bonds should be furnished 
along with insurance to provide 
meaningful recovery should the 
project be abandoned or construc- 
tion deficiencies be found to exist. 
Owners must recognize that absent 
a fiscally sound developer and con- 
tractor, actual recovery of damages 
may not occur, because developers 
and contractors form shell corpora- 
tions and deplete all available re- 
maining assets upon selling out of 
a project. The only recovery against 
a shell corporation is worthless 


2 
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stock; likewise, with respect to a de- 
funct contractor, the only available 
recourse may be a claim against the 
Florida “Construction Industries 
Recovery Fund”” or administrative 
disciplinary proceedings established 
by the Florida Department of Busi- 
ness and Professional Regulation.” 
Toward this end, construction con- 
tracts should require the contractor 
to assign warranties from manufac- 
turers, subcontractors, suppliers, 
and materialmen to the owner.”* Ab- 
sent such warranties, owners may 
be left without recourse to recover 
economic damages from nonprivity 
parties, especially after the general 
contractor files for bankruptcy or 
elects to close his or her doors. Ac- 
quiring an assignment of rights 
from a developer or general contrac- 
tor against nonprivity participants 
to a construction project may be of 
value to parties seeking to recover 
economic damages. 

All statutory remedies available 
against nonprivity participants 
should be evaluated early in the 
process. This analysis will enable 
all statutory claims to be asserted 
timely and achieve compliance 
with all warranty and notice pre- 
requisites. Statutory remedies in- 
clude condominium implied war- 
ranty statutes,’® the Uniform 
Commercial Code*®® and the 
Magnuson—Moss Warranty Act.*! 
Special care should be exercised to 
acquire warranties from suppliers 
of building materials, especially in 
light of the Supreme Court’s deci- 
sion in Casa Clara, which held 
that a cause of action is not avail- 
able against material suppliers for 
violation of the state minimum 
building code.* 


Conclusion 

In Moransais, the Supreme Court 
restored valuable rights to the con- 
sumer in order to recover economic 
losses directly from individuals that 
negligently provide professional ser- 
vices. Inevitably, trial and appellate 
courts will clarify the scope and ap- 
plication of the ELR to decide 
whether it should be strictly limited 
to product liability cases. The 
Moransais decision has left open 


whether justification exists to ex- 
clude other services from the ELR 
such as general contracting or de- 
sign-build, which fall outside the 
“product liability context” announced 
by the majority. As the construction 
industry embarks on innovative 
project delivery systems, courts must 
carefully examine whether the ac- 
tual services rendered justify its ap- 
plication. The prior expansive ruling 
dealing with commercial services in 
AFM generated confusion among the 
judiciary and construction practitio- 
ners. The Supreme Court took more 
than a decade to return the ELR to 
its traditional roots; hopefully, fur- 
ther clarification is right around the 
corner. 
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roof inspector. In Florida Building In- 
spection Services, the court would have 
found §552 applicable to information 
produced by an roof inspector had there 
been a closer nexis of foreseeability be- 
tween the roof inspector and the third 
party that relied on his report. Section 
552, RESTATEMENT (SECOND) OF Torts §552 
(1976) serves as an alternative cause of 
action to provide foreseeable third par- 
ties with relief from nonprofessionals 
such as residential home inspectors, ter- 
mite inspectors and yacht surveyors. 

24 Moransais, 24 Fla. L. Weekly at S313 
(Overton, J., dissenting). 

2° Casa Clara eliminated a condo- 
minium association’s right to recover 
damages from a supplier of allegedly 
defective concrete. The only damages 
were to the building itself. 

26 “We never intended to bar well-estab- 
lished common law causes of action, such 
as those for neglect in providing profes- 
sional services.” Moransais, 24 Fla. L. 
Weekly at S312. 

27 Generally, limitation of liability 
clauses are valid and enforceable; how- 
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ever, public interest factors may invali- 
date such clauses. See Banfield v. Lewis, 
589 So. 2d 441 (Fla. 4th D.C.A. 1991). 
Moransais, 24 Fla. L. Weekly at $313 
(Overton J., dissenting). 

The Moransais court stated: “While 
the parties to a contract to provide a 
product may be able to protect them- 
selves through contractual remedies, we 
do not believe the same may be neces- 
sarily true when professional services 
are sought and provided. Indeed, it is 
questionable whether a professional, 
such as a lawyer, could legally or ethi- 
cally limit a client’s remedies by contract 
in the same way that a manufacturer 
could do with a purchaser in a purely 
commercial setting.” Jd. at $312. 

28 Although the contract between 
Moransais and the engineering corpora- 
tion contained a limitation of liability 
clause, the court did not focus on this 
issue. 

2° The Florida Supreme Court stated 
the rule was primarily intended to limit 
actions in the product liability context 
and its application generally should be 
limited to those contexts or situations 
where the policy considerations are sub- 
stantially identical to those underlying 
the product liability-type analysis. Su- 
pra note 45. 

30 Sandarac, 609 So. 2d 1349. 

31 Moyer, 285 So. 2d 397. 

32 The court specifically stated, “The 
rule, in any case, should not be invoked 
to bar well-established causes of action 
in tort, such as professional malpractice. 
Moransais, 24 Fla. L. Weekly at S312. 
The Third District Court of Appeal re- 
cently followed Moransais by holding 
that breach of fiduciary duty is a well 
established cause of action in tort and 
not abolished by the ELR. First Equity 
Corporation of Florida, Inc. v. Watkins 
24 Fla. L. Weekly D1758 (Fla. 3d D.C.A. 
July 28, 1999). 

33 Moransais, 24 Fla. L. Weekly at 
$312. It is important to note here that 
Moyer did not specifically discuss the 
ELR. Rather, the Supreme Court’s deci- 
sion rested upon the principles of fore- 
seeability as they apply to common law 
negligence actions. 

34 Legislation regulating the engineer- 
ing profession was enacted to protect citi- 
zens of the state from physical and eco- 
nomic injury which would result from 
engineering services performed by an 
incompetent engineer. See Fia. Star. 
§471.1001, The trial court in Moransais 
noted that deterrence to professional 
malpractice is a proper function of tort 
law. 

36 Florida courts generally recognize 
and uphold exculpatory clauses which 
limit or exempt liability for negligence. 
Orkin Exterminating Co., Inc. v. 
Montagno, 359 So. 2d 512 (Fla. 4th 
D.C.A. 1978). 

36 Moransais, 24 Fla. L. Weekly at S311. 

37 HTP, Ltd. v. Lineas Aereas 
Costarricenses, S.A., 685 So. 2d 1238 
(Fla. 1996). 

38 PK Ventures, Inc. v. Raymond James 
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& Assocs., 690 So. 2d 1296 (Fla. 1997). 
39 Moransais, 24 Fla. L. Weekly at S311. 
4° The tort action alleged was a “negli- 

gent breach of contract” which the court 

found was not distinguishable from or 
independent of a breach of contract 
claim. 

41 The parties in AFM were in privity 
with one another and the contract de- 
fined the limitation of liability through 
bargaining, risk acceptance and compen- 
sation. AFM, 515 So. 2d at 181. The court 
could have resolved the issue based upon 
contract principles without ever involv- 
ing the ELR. Instead, the ELR became 
an issue and ultimately was misapplied 
to professional services. 

#2 Moransais, 24 Fla. L. Weekly at S311. 

43 Td. 

44 Id. The court in Moransais essen- 
tially declared that applying the ELR to 
professional services was a mistake. 

45 Moransais, 24 Fla. L. Weekly at 
$312. 

46 The court was careful to state, “We 
hesitate to speculate further on situa- 
tions not actually before us.” Id. 

47 Moransais, 24 Fla. L. Weekly at 
$309. 

48 Id. at S313 (Wells, J., concurring). 
The concurring opinion of Justice Wells 
is not surprising based upon his dissent 
in Airport Rent-A-Car, Inc. v. Prevost 
Car, Inc., 660 So. 2d 628 (Fla. 1995), 
which held that the ELR applied to neg- 
ligence claims where the only damages 
were to the product itself. Justice Wells 
indicated that had he been on the court 
at the time that the Casa Clara decision 
was issued, he would have joined with 
Justice Shaw in the dissent. He further 
stated “our commitment to the Economic 
Loss Rule should not be so total that we 
permit a manufacturer to proceed ‘os- 
trich like’ while knowing that use of a 
product as it was intended is causing loss 
to the businesses, computer program- 
mers, homes, vehicles or the like of those 
who use the product.” Jd. at 633. (Wells, 
J., concurring in part and dissenting in 
part). 

4° See John I. Spengler III and William 
M. Hill, The Evolving Liabilities Of Con- 
struction Manager, 19 Const. L. 1 (1999); 
James Duffy O’Conner, On Platypuses 
and Program Management, 16 Constr. 
L.11 (1996); Philip H. Partridge and 
Vincent A. Noletto, Construction Man- 
agement: Evolving Roles and Exposure 
Of Construction Managers And Archi- 
tects / Engineers, 12 Am. J. Apvoc. 
55 (1988). 

5° American Institute of Architects 
Document B141-1997; Standard Form 
Of Agreement Between Owner And Ar- 
chitect With Standard Form Of 
Architect’s Services (1997); AIA A201 
General Conditions Of The Contract For 
Construction (1997). See specifically sub- 
paragraph 3.12.10 that deals with de- 
sign delegation and describes those cir- 
cumstances when design obligations can 
be delegated to the general contractor. 
Further, the subparagraph prohibits del- 
egation of design services to nonprofes- 


sionals if such action violates state law. 
Florida requires that design services be 
provided by or subcontracted to licensed 
professionals. Stat. §§471.031(1)(a) 
and 481.223(1)(a) (1997). For excellent 
discussion on this topic, see James R. 
Case, Thomas G. Librizzi Delegation of 
Design Responsibility: Facts and Fables 
American Bar Association Forum On 
The Construction Industry, Annual 
Meeting, Las Vegas, Nevada 1999. On 
the other hand, industry documents 
sponsored by the Associated General 
Contractors of America (“AGC”) and the 
Engineers Joint Contract Documents 
Committee (“EJCDC”) specifically recog- 
nize that the contractor is not liable for 
design. See paragraphs 3.3.2 of AGC 200 
Standard Form of Agreement and Gen- 
eral Conditions Between Owner and 
Contractor (1997) and 6.01 of EJCDC 
1910-8 Standard General Conditions of 
the Construction Contract (1996). 
Florida has enacted regulatory provi- 
sions that specifically address design 
delegation and contain specific require- 
ments between the delegating engineer 
of record and the engineer to whom de- 
sign work is delegated. See FLa. ADMIN. 
Cope ch. 61, G15-30.005, G15-30.006. A 
question remains whether a general con- 
tractor firm that engages in design/build 
services can be sued by a nonprivity 
third party for negligence notwithstand- 
ing the fact that the contracting entity 
is not a professional service corporation. 
Likewise, construction managers be- 
come more vulnerable to claims depend- 
ing upon their role in controlling safety 
on the project as well as in managing 
and supervising construction. See James 
McKinney & Sons, Inc. v. Lake Placid 
1980 Olympic Games, Inc., 454 So. 2d 
496 (Ala. 1984). 

51 Negligent inspection of commercial or 
residential property, whether performed 
by professionals or nonprofessionals, 
may cause owners and lenders to sus- 
tain significant economic loss. As evi- 
dence of this fact, standardized real es- 
tate contracts contemplate that a 
pre-purchase inspection be conducted to 
determine the existence of termites and 
other deficiencies. See Standard Form of 
Real Estate Contract approved by The 
Florida Bar, 1995. 

52 Td. at 985. 

53 The statutory language set forth in 
various provisions of Ch. 471 reflects a 
legislative intent to hold individual pro- 
fessionals liable for negligence which 
results in economic injury. FLa. Star. 
§471.001 provides as follows: “The legis- 
lature finds that, if an incompetent engi- 
neer performs engineering services, . . .eco- 
nomic injury to the citizens of the state 
would result... .” 

Additionally, §471.023(3) provides 
“any officer, agent, or employee of a cor- 
poration shall be personally liable and 
accountable only for negligent acts, 
wrongful acts or misconduct committed 
by him. . .while rendering professional 
services on behalf of the corporation. . .” 
Similar to Ch. 471, the statutory lan- 
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guage of Fia. Stat. Ch. 481, which regu- 
lates architects and design profession- 
als, reflects a legislative intent to hold 
such professionals individually liable for 
negligence. See Fia. Star. §§481.219(11) 
and 481.319(6) (1997). 

The Murthy court reasoned that the 
legislative intent of §489.119 was to se- 
cure the safety and welfare of the pub- 
lic, not to create a civil liability against 
a qualifying agent. The Florida Legisla- 
ture enacted Fira. Stat. §489.131(12), 
which confirmed that Ch. 489, Part I 
shall not be construed to create a civil 
cause of action. 

54 Owners often propose contracts con- 
taining a provision which precludes a 
contractor from recovering compensa- 
tion for delays not withstanding the fact 
that delays were caused by the owner. 
Florida recognizes the validity of “no 
damage for delay” clauses Marriott Cor- 
poration v. Dasta Construction Com- 
pany, 26 F.3d 1057 (11th Cir. 1994); 
Newbury Square Development Corp. v. 
Southern Landmark, Inc., 578 So. 2d 750 
(Fla. lst D.C.A. 1991); Harry Pepper & 
Associates, Inc. v. Hardrives Company, 
528 So. 2d 72 (Fla. 4th D.C.A. 1998). 
Exceptions to “no damage for delay” 
clauses include active interference by the 
owner, delays not contemplated by the 
parties, and unreasonable delays. In- 
demnification for an indemnitee’s own 
wrongdoing pursuant to Start. 
§725.06(2)(1997 ) will be enforced pro- 
vided that specific consideration is given 
for the indemnification or if the obliga- 
tion is for a limited amount. See 
Westinghouse Electric Corp. v. 
Turnberry Corp., 423 So. 2d 407 (Fla. 
4th D.C.A., 1982), rev. denied, 434 So. 
2d 889 (Fla. 1993); Murray H. Wright 
and Edward E. Nichols III, The Colli- 
sion of Tort and Contracts in the Con- 
struction Industry, 21 U.Ricu.L.REv. 
457, 941 (1987). 

55 Ratterman and Gilles, supra note 66; 
Large architectural and engineering 
design firms report an average of ap- 
proximately 2.5 claims per year, at an 
average annual cost of $640,000.00. 
Johnson & Higgins, Risk Management 
Study At Large Design Firms (1996). 

56 The doctrine of sovereign immunity 
is inapplicable to a private corporation. 
See Fia. Stat. §768.28(1996), Dorse v. 
Armstrong World Industries, 513 So. 
2d 1265 (Fla.1987). Likewise, although 
involved in public construction, a pro- 
fessional service corporation that pro- 
vides design services is not subject to 
the Florida Public Records Act. See 
News & Sun Sentinel Company v. 
Schwab, Twitty & Hanser Architec- 
tural Group, Inc., 569 So. 2d 1029 
(Fla.1992). 

57 Supra note 15. See also Seibert, AIA, 
PA. v. Bayport Beach & Tennis Club As- 
sociation, Inc., 573 So. 2d 889 (Fla. 1990) 
rev.denied, 583 So. 2d 1034 (Fla. 1991). 

58 This line of cases began with the 
Florida Third District Court of Appeal 
decision of GAF Corporation v. Zack 
Company, 445 So. 2d 350 (Fla. 3d. D.C.A. 
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1984), rev. denied, 453 So. 2d 45 
(Fla.1984) which dismissed a negligence 
cause of action brought by a roofing con- 
tractor against the manufacturer of de- 
fective roofing materials based upon the 
ELR. AFM, Sandarac and Casa Clara 
followed, which ultimately barred con- 
dominium associations from successfully 
asserting negligence claims against de- 
sign professionals based upon the ELR. 

59 Fia. Stat. §718.203 (1997). It should 
be noted that design professionals briefly 
had a statutory implied duty under 1991 
Fla. Laws Ch. 103 §612 that was subse- 
quently removed by 1992 Fla. Laws Ch. 
§9, §8. See Leisure Resorts, Inc. v. Frank 
J. Rooney, Inc., 654 So. 2d 911 (Fla. 
1995) explaining the nature and scope 
of statutory implied warranties from the 
developer and contractor in favor of a 
condominium association. According to 
Leisure Resorts, the developer is liable 
to a condominium association for design 
deficiencies. 

60 These exceptions included that the 
condominium association be made a 
third party beneficiary in the developer’s 
contract with the general contractor and 
architect. To adopt this rationale sug- 
gests that an architect or contractor, 
while negotiating with a developer would 
volunteer to assume liability when San- 
darac clearly absolved him from risk. 
The second exception provides where the 
economic expense cures a latent defect 
which creates an immediate and sub- 
stantial risk to bodily injury or damage 
to property other than to the building 
itself. 

Stat. §553.84 (1997) is entitled 
“Statutory Civil Action.” The provision 
states: “Notwithstanding any remedies 
available, any person or party, in an in- 
dividual capacity or on behalf of a class 
of persons or parties, damages as a re- 
sult of a violation of this part of the state 
minimum building codes, has a cause of 
action in any court of competent juris- 
diction against the person or party who 
committed the violation.” 

62 Stat. §553.73(2)(d) (1997) pro- 
vides that the statement of building 
codes adopted by each local government 
shall “govern the construction, erection, 
alteration, repair or demolition of any 
building.” Design professionals often ar- 
gue that absent actual on-site involve- 
ment with construction, erection, alter- 
ation, repair or demolition, claims 
asserted pursuant to §553.84 are inap- 
plicable to them. This issue is subject to 
debate. See H. Hugh McConnell, Dimin- 
ished Capacity-Owner’s Ability To Sue 
For Condominium Defects In Florida, 71 
Fra. B.J. 6. (June 1997). See also Sierra 
v. Allied Storage Corporation, 538 So. 2d 
943 (Fla. 1989). In Sierra, an indepen- 
dent contractor constructed the Omni 
Development around an already exist- 
ing Jordan Marsh store. As originally 
construed, Jordan Marsh’s emergency 
generator was vented outside the store 
in accordance with the building code re- 
quirements. Subsequently, the contrac- 
tor extended Jordan Marsh’s exterior 


wall, which ultimately caused the 
generator’s exhaust pipe to be vented 
through a concealed attic inside the 
Omni structure. This was a building 
code violation. Under these circum- 
stances, the court held that the build- 
ing code does not impose a duty on the 
owners of the Jordan Marsh store to su- 
pervise construction that is undertaken 
by independent contractor. See also 
Brown v. South Broward Hospital Dis- 
trict, 402 So. 2d 58 (Fla. 1981). On the 
other hand, several cases establish the 
architect’s responsibility to comply with 
building codes. See Seibert AIA, PA. v. 
Bayport Beach & Tennis Club Associa- 
tion, Inc., 573 So. 2d 889 (Fla.1990), rev. 
denied, 583 So. 2d 1034 (Fla.1991); 
Robsol, Inc. v. Garris, 358 So. 2d 865 
(Fla. 1978); Atlantic National Bank of 
Jacksonville v. Modular Age, Inc., 363 
So. 2d 1152 (Fla. 1978), cert. denied, 372 
So. 2d 466 (Fla. 1979). 

83 See Comptech International, Inc. v. 
Milam Commerce Park, Lid. 711 So. 2d 
1255 (Fla. 3d D.C.A. 1998), rev. granted, 
725 So. 2d 1107 (Fla. 1998) (Table No. 
93, 336); Stallings v. Kennedy Electric, 
Inc., 710 So. 2d 195 (Fla. 5th D.C.A. 
1998), rev. granted, 728 So. 2d 202 (Fla. 
Nov. 25, 1998) (Table No. 93, 126). 

64 The statutory language of Star. 
§553.84 expressly contemplates a pri- 
vate cause of action. 

85 Holly v. Auld, 450 So. 2d 217 (Fla. 
1984), the judiciary is restricted from di- 
minishing the obvious intent of a stat- 
ute and held that Florida courts are: 
“[wlithout power to construe an unam- 
biguous statute in a way which would 
extend, modify, or limit its express terms 
or its reasonable and obvious implica- 
tions. To do so would be an abrogation 
of legislative power. Holly at 219.” 

See Delegado v. J.W. Courtesy 
Pontiac GMC-Truck, Inc., 693 So. 2d 602 
(Fla. 2d D.C.A. 1997) (Florida Deceptive 
and Unfair Trade Practices not barred 
by Economic Loss Rule); Rubio v. State 
Farm Fire & Casualty Company, 662 So. 
2d 956 (Fla. 3d DCA 1995), rev. denied, 
667 So. 2d 252 (Fla. 1996) (statutory bad 
faith claim barred by the Economic Loss 
Rule). The Third District Court of Ap- 
peal in Rubio stated: “Courts cannot 
willy nilly strike down legislative enact- 
ments.” 

86 David B. Ratterman and Matthew A. 
Gilles, Hardball Tactics By Design Pro- 
fessionals When Does Self-Protection 
Cross The Line From Fast Ball To Bean 
Ball? American Bar Association Forum 
On The Construction Industry Annual 
Meeting, Las Vegas, Nevada, April 1999. 

67 American Institute of Architects 
Document B-141-1997; Standard Form 
of Agreement Between Owner and Ar- 
chitect with Standard Form of 
Architect’s Services §§2.6.1.9, 2.6.1.7. 

88 Td at §2.6.2. 

89 Td at §2.6.2.5. 

7 Td at §2.6.3.1. 

7 Ratterman & Gilles, supra note 66, 
at 390. 


™ An industry trend toward early reso- 
lution of disputes is evident by media- 
tion provisions included in the AIA A201 
General Conditions Of The Contract For 
Construction (1997). See also Larry R. 
Leiby, Florida Construction Law 
Manual, Section 17.09 Mediation Dis- 
pute Review Boards (4th Edition 1997); 
Richard F. Smith, Dispute Review 
Boards: An Effective Alternative to Dis- 
pute Resolution Procedures That Start 
Too Late, Take Too Long and Cost Too 
Much, American Bar Association Forum 
on The Construction Industry, Annual 
Meeting, Charleston, South Carolina 
1994; James P. Groton and William R. 
Wildman, The Role of Job-Site Dispute 
Resolution in Improving the Chances for 
Success on a Construction Project, 12 
Constr. L. 3 (1992) 

7 Ratterman and Gilles, supra note 66. 

76 Fria. Star. §489.140, (1997) 

77 Rule 61G4-20.001, Fia. Apmin.Cope. 

78 See Ashley Square, Ltd. v. Contrac- 
tors Supply of Orlando, Inc., 532 So. 2d 
710 (Fla. 4th D.C.A. 1988). 

7 Fra. Stat. §718.203 (1997). 

8° UCC §2.314 et seq. (1962); Fia. Star. 
§672.314 et seq. (1981). See also Home 
Warranty Association Remedies avail- 
able pursuant to FLA. Stat. §634.301 et 
seq. (1991). 

81 Magnuson Moss Warranty: Federal 
Trade Commission Improvement Act of 
1975, 15 U.S.C. §§2301-2312 (1982). The 
Act would apply to the sale of building 
products to be used in an improvement 
but does not apply to the sale of real es- 
tate. In Muchisky v. Frederick Roofing 
Company, 838 S.W.2d 74 (Mo. App. 
1992), the court held that roofing mate- 
rials utilized in a reroofing of a building 
would be covered by the Act. 

82 Casa Clara, 620 So. 2d at 1248 (Fla. 
1993). See also Casa Clara Condo- 
minium Association, Inc. Charlie 
Toppino & Sons, 588 So. 2d 631, 634 
(Fla. 3d D.C.A. 1991). 
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The “€uro” Has Arrived 


The Legal Framework for its Introduction 
and Effect Under Florida Law 


by Lawrence H. Eaker, Jr. 


“Money speaks sense in a language all nations understand.” 


monetary union for Europe? Plato could only 
dream of such. Caesar, Charlemagne, and 
Charles V tried to impose their versions of a 
monetary union” by force. On January 1, 1999, 
the European Union (EU) realized by consensus this long 
gestating supranational project in giving birth to the 
“euro”—the new single currency for 11 of the 15 EU na- 
tions. As designated by the Council of the European Union 
on May 3, 1998, the countries of Austria, Belgium, Fin- 
land, France, Germany, Ireland, Italy, Luxembourg, 
Netherlands, Portugal, and Spain constitute the 11 na- 
tions of the new “euro zone” (also referred to unofficially 
as “Euroland”). Only the United Kingdom, Sweden, Den- 
mark, and Greece have not selected—or have failed to 
qualify for—participation in the single currency. Between 
now and January 1, 2002, referred to as the “transitional 
period,” these euro zone nations will be busy implement- 
ing the legal rules devised by the EU concerning the 
changeover from their national currencies to the new 
euro. 

Not only are these legal rules of vital necessity to the 
countries concerned for the smooth transition from their 
national currencies to the euro, but also these rules will 
be of utmost importance to the international business 
community and, of course, international law practitio- 
ners. For example, what is the result of this transition 
to the euro for Florida lawyers facing outstanding con- 
tracts denominated in Deutsche marks or French francs, 
or securities earning interest governed by the now dis- 
appeared Paris Interbank Offered Rate (PIBOR)? Will 
parties to such legal instruments be entitled to cease per- 
formance thereunder based upon the defenses of “impos- 
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sibility,” “frustration of purpose,” or “commercial im- 
practicability” under Florida law? Accordingly, this ar- 
ticle will introduce the Florida lawyer to the historical 
background leading to the adoption of the euro. This ar- 
ticle will then analyze the principal legal rules estab- 
lished by the EU for the transition from the participat- 
ing national currencies to the euro itself, namely: the 
“continuity of contracts principle”; the rule of “no com- 
pulsion-no prohibition”; and the “conversion and round- 
ing” procedures. Finally, the conflict of iaws issue con- 
cerning the ultimate application of these EU rules within 
the Florida law context will be considered, especially in 
light of the lex monetae principle or “state theory of 
money” imposed upon states by federal law. 


Historical Background and Legal Foundation 
In what must be considered as one of the greatest trans- 
fers of sovereignty in modern history, an expanding num- 
ber of Western European nations have, over the past half- 
century, moved forward from a mere integration of their 
coal and steel industries and establishment of a “com- 
mon market” to the creation of today’s EU.! This supra- 
national entity has now succeeded in adding to its well- 
developed single internal market a single European 
currency—a move which should, over the long term, 
greatly assist the EU in its stated goal of providing for 
the freedom of movement of goods, services, people, and 
capital.? With its Treaty on European Union agreed to 
at Maastricht, the Netherlands, in 1992, the EU estab- 
lished the general legal framework and timetable for the 
realization of an “Economic and Monetary Union” (EMU) 
and its single currency by the year 1999. * The Maastricht 
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Treaty adopted a three-phase EMU 
process‘—a process which was later 
refined during the Madrid meeting 
of the European Council in 1995.° 
The first phase (which had previ- 
ously been implemented pursuant to 
decisions reached during the 1989 
European Council meeting in 
Madrid), was to last from July 1, 
1990, to December 31, 1993, and 
would require the coordination of 
monetary policy and the freeing up 
of capital movements within the 
EU.* The second phase, to last from 
January 1, 1994, to December 31, 
1998, called for the establishment 
of the European Monetary Institute 
and its successor organization, the 
European Central Bank, and the 
selection of the euro-zone nations 
according to well-defined economic 
criteria.’ The final, third phase was 
scheduled to begin January 1, 1999 
(at the latest), with the introduction 
of the euro within the qualifying 
nations and the transit to the euro 
as the sole legal tender for these 
designated nations as of January 1, 
2002.* 

While the Maastricht Treaty out- 
lined in general form the EMU pro- 
cess and timetable, the tasks of se- 
lecting the participants and 
establishing the detailed legal 
framework for the implementation of 
the euro within those nations were 
left to the council—acting upon the 
proposals of the commission and the 
opinions of the Parliament.’ The 
council, which consists of one politi- 
cal representative from each of the 
15 member states (sitting either as 
“ministers” or “heads of state/govern- 
ment”), is empowered by the Treaty 
Establishing the European Commu- 
nity (“EC Treaty”) to make final de- 
cisions for the EU member states on 
matters which those states have by 
treaty transferred to the EU.” 

The commission consists of 20 
commissioners nominated by the 
member states and appointed by the 
council for five-year terms. The na- 
tions of France, Germany, Italy, 
Spain, and the United Kingdom are 
granted the right to nominate two 
commissioners each while the other 
10 member states are only entitled 
to nominate one commissioner each. 


The commission is charged with en- 
suring that all EU laws are applied 
throughout the EU and is authorized 
to propose EU laws to the council for 
final adoption.'! There are then 23 
directorates-general, or administra- 
tive departments, attached to the 
commission and organized according 
to subject matter. These director- 
ates-general (“DGs”) are involved in 
the preparation and drafting of pro- 
posed EU laws and thus lay the 
groundwork for EU legislation.’ 
The 626 members of the European 
Parliament are elected directly and 
the Parliament enjoys, in some cir- 
cumstances, what is referred to as 
“co-decision authority” over proposed 
EU legislation.'*® Beyond the EU 
treaties themselves, EU law consists 
of regulations, directives, and deci- 
sions.'* And, as first announced in 
the landmark Case 6/64, Costa v. 
ENEL, 1964 E.C.R. 585, [1964] 
C.M.L.R. 425 (1964), decided by the 
European Court of Justice in 1964, 
it is a well-established legal principle 
that EU laws are considered as su- 
preme over conflicting national laws 
of the EU member states.'® 
Pursuant to these legal powers 
and the mandates of the Maastricht 
Treaty, the council adopted Council 
Regulation No. 974/98 of 3 May 
1998 On the Introduction of the Euro 
(“council regulation no. 974/98"), 
thereby confirming the beginning of 
the third phase of EMU for Janu- 
ary 1, 1999, with the introduction 
as of that date of the euro within the 
designated 11 nations.’’ But, well 
before the adoption of council regu- 
lation no. 974/98, the council was 
busy devising a legal framework for 
the conversion from national curren- 
cies to the euro during the transi- 
tional period and, of course, the 
withdrawal of national currencies 
and mandatory use of the euro be- 
ginning January 1, 2002. Such a le- 
gal framework was established with 
the adoption of Council Regulation 
No. 1103/97 of 17 June 1997 on Cer- 
tain Provisions Relating to the In- 
troduction of the Euro (“council regu- 
lation no. 1103/97”).'* These two EU 
regulations (taken together and 
herein referred to as the “euro 
rules”) establish three well reasoned 


40 THE FLORIDA BAR JOURNAL/OCTOBER 1999 


legal concepts which now constitute 
part of the monetary law of the euro- 
zone nations, namely: the “continu- 
ity of contracts” principle; the rule 
of “no compulsion-no prohibition”; 
and the “conversion and rounding” 
procedures. 


The Continuity of 
Contracts Principle 

As mandated by part II of council 
regulation no. 974/98, the currency 
unit of the participating nations as 
from January 1, 1999, shall be one 
euro. The euro is then divided into 
100 cents. It is also provided that the 
euro shall be substituted for the cur- 
rency of each participating nation’s 
currency at the “conversion rate.”'® 
Concerning the transitional period, 
part ITI of council regulation no. 974/ 
98 then provides that the euro shall 
also be divided into the national cur- 
rency units according to the conver- 
sion rates. Thus, the national curren- 
cies will be mere subdivisions of the 
euro until January 1, 2002, and it is 
specifically provided that any refer- 
ence made in any legal instrument 
to one of the national currencies 
“shall be as valid as if reference were 
made to the euro unit according to 
the conversion rates.””° In addition, 
article 2 of council regulation no. 
1103/97 provides that, effective 
January 1, 1999, every reference in 
a legal instrument to the European 
Currency Unit (ECU), as officially 
defined, shall be replaced by a refer- 
ence to the euro at a rate of one euro 
to one ECU.”! 

With these euro rules in mind, the 
question then becomes: Does this 
substitution of the euro for the af- 
fected national currencies and/or 
ECU then alter the provisions of any 
existing legal instrument—espe- 
cially to the degree of constituting a 
fundamental change of circum- 
stances permitting the discharging 
or excusing of performance under the 
instrument? Article 3 of council regu- 
lation no. 1103/97 answers this ques- 
tion (at least within the 15 EU na- 
tions) by implementing the 
“continuity of contracts” principle, 
with due deference to the freedom of 
contract rule, in the following clear 
terms: 
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The introduction of the euro shall not 
have the effect of altering any legal term 
of a legal instrument or of discharging 
or excusing performance under any le- 
gal instrument, nor give a party the right 
unilaterally to alter or terminate such 
an instrument. This provision is subject 
to anything which parties may have 
agreed.” 

In paragraph 7 of the preamble to 
council regulation no. 1103/97, it is 
provided that the “continuity of con- 
tracts” principle would then imply 
“that in the case of fixed interest 
rate instruments the introduction of 
the euro does not alter the nominal 
interest payable by the debtor.” 

Not specifically addressed by these 
euro rules is the issue of the effect of 
the euro substitution on outstanding 
legal instruments incorporating a 
variable (or floating) interest rate 
provision tied to affected national 
currencies (such as the PIBOR con- 
cerning French franc interest rates 
quoted by leading French banks), 
which has, as of January 1, 1999, 
effectively disappeared. As stated by 
officials of the European 
Commission’s Directorate General II 
(DG II), which is concerned with eco- 
nomic and financial matters, it is 
expected that parties to such con- 
tracts and courts interpreting such 
would, pursuant to the “continuity 
of contracts” principle, merely sub- 
stitute the new European Interbank 
Offered Rate (EURIBOR) for the now 
defunct floating interest rates.* 

This “continuity of contracts” 
principle as put forth by the EU re- 
flects the fact that the euro and af- 
fected national currencies exist si- 
multaneously side by side as legal 
tender during the transitional pe- 
riod. In addition, it leaves open the 
possibility of redenominating the 
legal instrument into euros should 
the parties so choose. Thus, such a 
provision leads directly to the “no 
compulsion-no prohibition” rule. 


The No Compulsion- 
No Prohibition Rule 

Pursuant to article 8 of council 
regulation no. 974/98, parties are 
given the freedom of choice concern- 
ing the use of the euro or participat- 
ing national currencies during the 
transitional period with the follow- 
ing guidelines: 


1. Acts to be performed under legal in- 
struments stipulating the use of or de- 
nominated in a national currency unit 
shall be performed in that national cur- 
rency unit. Acts to be performed under 
legal instruments stipulating the use of 
or denominated in the euro unit shall 
be performed in that unit. 

2. The provisions of paragraph 1 are 
subject to anything which parties may 
have agreed. 

3. Notwithstanding the provisions of 
paragraph 1, any amount denominated 
either in the euro unit or in the national 
currency unit of a given participating 
Member State and payable within that 
Member State by crediting an account 
of the creditor, can be paid by the debtor 
either in the euro or in that national 
currency unit. The amount shall be cred- 
ited to the account of the creditor in the 
denomination of his account, with any 
conversion being effected at the conver- 
sion rates.” 


Cash transactions will, of course, 
be limited to the national currency 
units until the January 1, 2002, in- 
troduction of euro bills and coins. 
For noncash transactions, however, 
paragraph 3 of the above-cited ar- 
ticle provides the debtor with a 
choice of making payment (and in 
effect discharging his or her debt) 
in either the euro or applicable na- 
tional currency—where such debt is 
payable within that participating 
state by crediting the account of the 
creditor. In line with the “no-com- 
pulsion-no prohibition” rule, this 
credit then must be effectuated in 
the established denomination of the 
creditor’s account. Banks within the 
euro zone nations have begun, as of 
January 1, 1999, implementing euro 
accounting systems in response to 
this EU law provision. 

Nations of the euro zone are given, 
as the continuation of article 8 indi- 
cates below, the choice concerning 
the unilateral redenomination of 
outstanding government debt from 
national currency units to the euro 
unit, with this choice then determin- 
ing the rights of other debt issuers 
to likewise unilaterally undertake 
such redenomination: 


4. Notwithstanding the provisions of 
paragraph 1, each participating Mem- 
ber State may take measures which may 
be necessary in order to: redenominate 
in the euro unit outstanding debt issued 
by that Member State’s general govern- 
ment .. . denominated in its national 
currency unit and issued under its own 
law. If the Member State has taken such 
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a measure, issuers may redenominate in 
the euro unit debt denominated in that 
Member State’s national currency unit 
unless redenomination is expressly ex- 
cluded by the terms of the contract; this 
provision shall apply to debt issued by 
the general government of a Member 
State as well as to bonds and other forms 
of securitised debt negotiable in the capi- 
tal markets, and to money market in- 
struments, issued by other debtors(.)?° 


Issuers of such debt instruments 
redenominating their debt into euro 
pursuant to the above-cited provi- 
sions would then be entitled to ef- 
fectuate payment for such by cred- 
iting the account of the creditor in 
the euro currency unit where the 
conditions of the above-cited para- 
graph 3 of article 8 are satisfied. 


Conversion and 

Rounding Procedures 
Council regulation no. 1103/97 

sets forth the “conversion and 

rounding” procedures as follows: 


Article 4 

1. The conversion rates shall be 
adopted as one euro expressed in terms 
of each of the national currencies of the 
participating Member States. They shall 
be adopted with six significant figures. 

2. The conversion rates shall not be 
rounded or truncated when making con- 
versions. 

3. The conversion rates shall be used 
for conversions either way between the 
euro unit and the national currency 
units. Inverse rates derived from the 
conversion rates shall not be used. 

4. Monetary amounts to be converted 
from one national currency unit into 
another shall first be converted into a 
monetary amount expressed in the euro 
unit, which amount may be rounded to 
not less than three decimals and shall 
then be converted into the other national 
currency unit. No alternative method of 
calculation may be used unless it pro- 
duces the same results. 


Article 5 

Monetary amounts to be paid or ac- 
counted for when a rounding takes place 
after a conversion into the euro unit 
pursuant to Article 4 shall be rounded 
up or down to the nearest cent. Monetary 
amounts to be paid or accounted for 
which are converted into a national cur- 
rency unit shall be rounded up or down 
to the nearest sub-unit or in the absence 
of a sub-unit to the nearest unit, or ac- 
cording to national law or practice to a 
multiple or fraction of the sub-unit or 
unit of the national currency unit. If the 
application of the conversion rate gives 
a result which is exactly half-way, the 
sum shall be rounded up.?’ 


The council has established, as of 
January 1, 1999, the following irre- 
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vocable conversion rates for the euro 
zone’s 11 currencies: 
Value of One Euro 


40.3399 Belgian Franc 
1.95583 German Deutsche Mark 
166.386 Spanish Peseta 
6.55957 French Franc 
.787564 Irish Punt 
1936.27 Italian Lira 
40.3399 Luxembourg Franc 
2.20371 Netherlands Guilder 
13.7603 Austrian Schilling 
200.482 Portuguese Escudo 
5.94573 Finnish Markka” 


Application of these irrevocable 
conversion rates to the rules as 
enunciated in articles 4 and 5 cited 
above would result in the following 
examples: 

Conversion of 100,000 
French Francs to Euros 
100,000 FFr/6.55957 = 


15,244.90 Euros 
(rounded to nearest euro cent) 


Conversion of 100,000 Deutsche Marks 
to French Francs 
(so-called “Triangulation Process”) 
Step 1—100,000 DM / 1.95583 = 


51,129.188 Euros 
(rounded to minimum three decimals) 


Step 2—51,129.188 Euros X 6.55957 = 
335,385.49 FFr 
(rounded to nearest French 
franc sub-unit) 


Although the application of the 
EU “conversion and rounding” rules 
under Florida law will be discussed 
in detail infra, it is appropriate at 
this point to mention the guidance 
of the European Commission’s DG 
II concerning the question of how 
conversions between third curren- 
cies and euro zone national currency 
units should be made: 


As it is unlikely that quotations between 
the national currency units and third 
currencies will still be available after the 
entry into the third stage, conversions 
between national currency units and 
third currencies will have to be carried 
out by means of the conversion rate be- 
tween the national currency unit and the 
euro unit and the exchange rate between 
the euro unit and the third currency. For 
the implied conversion between the na- 


tional currency unit and the euro unit, 
the provisions of Articles 4 and 5 of the 
Council Regulation (EC) No 1103/97 
would have to be applied.” 


January 1, 2002— 
Imposition of the Euro 

As imposed by part V of council 
regulation no. 974/98, references to 
participating national currency units 
in legal instruments in effect as of 
January 1, 2002, “shall be read as ref- 
erences to the euro unit according to 
the respective conversion rates” with 
the application of the above-cited 
rounding rules.* Part V of council 
regulation no. 974/98 also provides 
that banknotes and coins denomi- 
nated in the participating national 
currencies shall remain legal tender 
within their territorial limits until six 
months after the end of the transi- 
tional period at the latest. However, 
this period may be shortened by na- 
tional law.*! Thus, once the partici- 
pating national currencies have been 
legally withdrawn from circulation 
shortly following the January 1, 2002, 
date, all monetary transactions— 
whether the crediting of accounts or 
direct cash payments—will be carried 
out solely in the single legal tender 
available: the euro. 


Introduction of Euro 
Under Florida Law 

The above-described euro rules 
provide the 15 EU member states 
with a very high degree of legal cer- 
tainty concerning the introduction 
of the euro. A question remains, 
however, concerning the effect of 
these EU monetary law provisions 
upon legal instruments and trans- 
actions interpreted under the laws 
of third countries. In other words, 
will the courts of third countries 
apply the EU’s “continuity of con- 
tracts,” “no compulsion-no prohibi- 
tion,” and “conversion and round- 
ing” rules in cases being decided 
within their jurisdictions? Such an 
issue was, of course, of utmost con- 
cern to the EU’s commission and coun- 
cil when devising the legal framework 
for the introduction of the euro. The 
council, in the preamble to regulation 
no. 1103/97, addressed this issue as 
follows: 


Whereas the introduction of the euro 
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constitutes a change in the monetary law 
of each participating Member State; 
whereas the recognition of the monetary 
law of a State is a universally accepted 
principle; whereas the explicit confirma- 
tion of the principle of continuity should 
lead to the recognition of continuity of 
contracts and other legal instruments in 
the jurisdictions of third countries(.)°? 


While acknowledging that courts, 
in the final instance, are responsible 
for deciding disputes over the appli- 
cation and interpretation of legal 
rules, the commission has at- 
tempted to elaborate upon the most 
important provisions of the EU’s 
euro rules. In response to the ques- 
tion concerning the “continuity of 
contracts” principle and legal in- 
struments governed by the laws of 
third countries, the staff of DG II 
stated the following: 


The application of the principle of “lex 
monetae” or the “state theory of money,” 
which is a universally accepted principle 
of law, should ensure the continuity of 
existing contracts also in third countries’ 
jurisdictions. As set out by FA. Mann 
(“The Legal Aspect of Money”, 5th ed.), 
it is the law of the currency (“lex 
monetae”) that determines how in case 
of a currency alteration, sums expressed 
in the former currency are to be con- 
verted into the new one. The underlying 
assumption is that money as a legal con- 
struction is subject to the power of the 
State. It is held that each State exer- 
cises its sovereign power over its own 
currency, and that no State can legis- 
late to affect another country’s currency. 
From this it follows that it must be the 
law of the currency which determines 
what is money and what nominal value 
is attributed to it. Applied to the intro- 
duction of the euro this means that in 
non-EU jurisdictions which respect the 
principle of “lex monetae,” references in 
contracts set up in the currency of a par- 
ticipating Member State will be inter- 
preted with reference to European law, 
which is directly applicable in each of 
the participating Member States... . 
European Commission contacts with 
third countries’ governments and mar- 
ket participants have shown that the 
principle of “lex monetae” . . . is indeed 
followed in the main financial centres of 
the world.** 


Indeed, the U.S. Supreme Court 
has followed the principle of lex 
monetae, or the “state theory of 
money,” since its 1870 decision in 
the Legal Tender Cases* concerning 
the power of Congress during the 
American Civil War to issue paper 
currency or “greenbacks” in lieu of 
U.S. gold dollars. The Court stated: 
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It was not a duty to pay gold or silver, or 
the kind of money recognized by law at 
the time the contract was made, nor was 
it a duty to pay money of equal intrinsic 
value in the market. . . . [T]he obliga- 
tion of a contract to pay money is to pay 
that which the law shall recognize as 
money when the payment is to be made 
.... Every contract for the payment of 
money, simply, is necessarily subject to 
the constitutional power of the govern- 
ment over the currency, whatever that 
power may be, and the obligation of the 
parties is, therefore, assumed with ref- 
erence to that power. (Emphasis added.)*° 

And, in a long line of decisions 
building upon the Legal Tender 
Cases, federal courts have supported 
a broad application in the U.S. of the 
lex monetae principle with the accep- 
tation—based upon the rule of co- 
mity and customary international 
law obligations—of other nations’ 
sovereign rights to control and 
change their monetary laws and le- 
gal obligations directly linked 
thereto.* Thus, it has been argued 
that the lex monetae principle re- 
quiring foreign courts to respect and 
follow the “state theory of money” is 
part of the federal common law and 
a requirement to which states must 
adhere so as not to violate the divi- 
sion of authority between the federal 
and state governments and “Su- 
premacy Clause” under the U.S. Con- 
stitution.*’ As evidence of the federal 
government’s recognition of the lex 
monetae principle, it may be noted 
that the Federal Reserve Board has 
recently issued a “supervision and 
regulation” letter to U.S. banks im- 
posing the use of the EU’s “triangu- 
lation methodology” in converting 
from one participating nation’s cur- 
rency to another participating 
nation’s currency during the transi- 
tion period.** 

The states of New York, Illinois, 
and California, in order to provide 
a high degree of legal certainty to 
their respective major international 
financial centers, have adopted stat- 
utes dealing with the introduction 
of the euro and its effect upon legal 
instruments within their respective 
jurisdictions. These state statutes 
apply the “continuity of contracts” 
principle to legal instruments which 
refer to the ECU or participating 
national currencies as the subject or 
medium of payment, by providing 


that the euro shall constitute a 
“commercially reasonable substi- 
tute” for such. These laws then pro- 
vide that the tendering or use of the 
euro shall be effected by using the 
conversion rates specified in, and 
otherwise calculated in accordance 
with, the regulations adopted by the 
council. Finally, these states’ laws 
concerning the introduction of the 
euro also have specifically provided 
that the reference to any interest 
rate or other basis that has been 
substituted or replaced due to the 
introduction of the euro and that is 
a commercially reasonable substi- 
tute and substantial equivalent (i.e., 
EURIBOR for PIBOR), shall neither 
have the effect of discharging or ex- 
cusing performance under any legal 
instrument, nor give any party the 
right unilaterally to alter or termi- 
nate any such legal instrument.*® 

As of the writing of this article, the 
Florida Legislature has not adopted 
any Florida law provisions similar 
to those of New York, Illinois, or Cali- 
fornia. Absent such a clear statutory 
mandate, however, the Florida inter- 
national law practitioner faced with 
euro transition questions may rea- 
sonably conclude that Florida courts 
would in fact respect the “universally 
accepted” lex monetae principle (in 
line with the federal common law 
obligations), and thus impose the 
EU’s euro rules. The imposition by 
Florida courts of the euro rules, with 
their requirement of “continuity of 
contracts,” should then effectively 
thwart any attempt by parties to 
cease performance under concerned 
contracts due to any claimed legal 
excuse for nonperformance. 

Under Florida’s common law doc- 
trine of impossibility of performance, 
an excuse for nonperformance of con- 
tract should not be available to par- 
ties involved in euro conversion situ- 
ations since payment is legally and 
practically possible in the new sub- 
stitute money, the euro.*° Further- 
more, in order to enjoy the legal ex- 
cuse of frustration of purpose as laid 
down in Florida’s common law of con- 
tracts, one must establish that the 
essential purpose and value of the 
contract have been frustrated by 
some unforeseen event.*! And, far 
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from establishing a situation giving 
rise to the defenses of impossibility 
of performance or frustration of pur- 
pose, the introduction of the euro has 
been recognized, at least by the 
above-listed American states, as in- 
volving a “commercially reasonable 
substitute and substantial equiva- 
lent” of the concerned national cur- 
rencies and ECU.” 

This interpretation conforms with 

§672.614 of Florida’s Uniform Com- 
mercial Code (UCC), which provides 
in Paragraph 2 the following rules 
concerning “substituted perfor- 
mance” in sales of goods contracts 
covered by Article II of the UCC: 
If the agreed means or manner of pay- 
ment fails because of .. . foreign govern- 
ment regulation, the seller may withhold 
or stop delivery unless the buyer provides 
a means or manner of payment which is 
commercially a substantial equivalent. 
If delivery has already been taken, pay- 
ment by the means or in the manner 
provided by the regulation discharges 
the buyer’s obligation unless the regu- 
lation is discriminatory, oppressive, or 
predatory. (Emphasis added.)* 

Furthermore, the UCC’s doctrine 
of commercial impracticability ex- 
cuses performance only if perfor- 
mance as agreed has been made “im- 
practicable” by the occurrence of a 
contingency the nonoccurrence of 
which was a basic assumption on 
which the contract was made.** 
However, this legal excuse from per- 
formance provided by the UCC is 
expressly made subject to the pre- 
ceding section on “substituted per- 
formance”—thus defeating any 
claim of “impracticability” of perfor- 
mance in light of the reasonable 
commercial substitute provided by 
the new euro. Concerning the “im- 
practicability” of performance, it has 
been made clear by the drafters of 
the UCC that “increased cost alone 
does not excuse performance unless 
the rise in cost is due to some un- 
foreseen contingency which alters 
the essential nature of the perfor- 
mance.”* Additionally, it can be rea- 
sonably argued that the act of cur- 
rency replacement in general, and 
the adoption of the euro in particu- 
lar, would both be highly foreseeable 
contingencies.* Finally, it is also 
important to note that §671.201(24) 
of Florida’s UCC defines “money” as 
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“a medium of exchange authorized 
or adopted by a domestic or foreign 
government. ...” (emphasis added); 
a definition applying the “state 
theory of money.”*” 

It is, therefore, reasonable to as- 
sume that Florida courts, even with- 
out clear legislative mandate, would 
be in full agreement with the follow- 
ing declaration of the state legisla- 
ture of California upon adopting 
that state’s euro introduction rules: 
On January 1, 1999, the euro, the pro- 
posed currency of the European Union, 
is scheduled to become the currency of 
the member nations and their individual 
currencies will cease to exist. Interna- 
tional contracts that are expressed in 
terms of existing national currencies 
must not become unenforceable or their 
enforcement delayed because of an asser- 
tion of a defense that the designated cur- 
rencies no longer exist. (Emphasis 


added.)** 


Conclusion 

The EU’s legal framework for the 
introduction of the new euro—with 
its “continuity of contracts,” “no com- 
pulsion-no prohibition,” and “conver- 
sion and rounding” rules—provides 
a clear guideline to the international 
business and legal communities con- 
cerning legal instruments which in- 
volve the participating member na- 
tions’ currencies or ECU. According 
to the universally accepted lex 
monetae principle, or “state theory 
of money,” third nations should ac- 
cept and apply these euro rules to 
legal instruments falling within 
their legal jurisdictions. The lex 
monetae principle has long been ap- 
plied within the United States as a 
matter of federal common law. Cur- 
rently, the states of New York, IIli- 
nois, and California have adopted 
statutes concerning legal instru- 
ments within their respective juris- 
dictions and the euro transition—all 
with the imposition of the lex 
monetae principle and application of 
the euro rules. Although the Florida 
Legislature has not yet acted on this 
issue, it is reasonable to conclude 
that Florida courts would adhere to 
the lex monetae principle and thus 
apply the euro rules to legal instru- 
ments affected by the euro transi- 
tion—appropriately rejecting any 
right to excused performance under 


the doctrines of impossibility, frus- 
tration of purpose, or commercial im- 
practicability. 


1 For a discussion of the historical de- 
velopment of the EU, stemming from the 
1952 European Coal and Steel Commu- 
nity (ECSC), 1957 European Atomic 
Energy Community (EURATOM), and 


1957 European Economic Community 
(EEC), see the European Union’s official 
website located at  <http:// 
europa.eu.int>. For purposes of clarity, 
references to the EU will represent a 
reference to all the Communities and 
their unified institutions. 

2 One of the primary goals of the EU, 
the freedom of movement of goods, ser- 
vices, people, and capital, was originally 
outlined in the 1957 Treaty of Rome es- 
tablishing the EEC. This goal was fur- 
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ther realized with the creation of the 
1992 Single Internal Market Program as 
provided for in the 1986 Single European 
Act. 

3 Treaty on European Union, Feb. 7, 
1992, 1992 O.J. (C 191) 1. The Treaty 
on European Union amended the Treaty 
of Rome (1957)—as previously amended 
by the Single European Act (1986)—by 
renaming it the Treaty Establishing the 
European Community. Treaty Establish- 
ing the European Community, Feb. 7, 
1992, 1992 O.J. (C 224) 1, [1992] 1 
C.M.L.R. 573 (1992) (hereinafter EC 
Treaty). 

* EC Treaty, arts. 3a, 102a-109m, su- 
pra note 3. 

5 See European Council Madrid Presi- 
dency Conclusions, The Scenario for the 
Changeover to the Single Currency (Dec. 
1995). 

6 European Council Madrid Presidency 
Conclusions, paras. 1—4 (June 1989). 

7 EC Treaty, arts. 109e-109i, supra 
note 3. 

8 EC Treaty, arts. 109j-109m, supra 
note 3. 

° EC Treaty, art. 109j (selection of par- 
ticipating nations); EC Treaty art. 
1091(4) (granting the council the power 
to take measures to implement the single 
currency), supra note 3. 

10 Concerning the powers, membership, 
and voting of the council, see EC Treaty, 
arts. 145-153, supra note 3. 

1! Concerning the powers, membership, 
and voting of the commission, see EC 
Treaty, arts. 154-163, supra note 3. 
For a description of the work of the Di- 
rectorates-General, see CHRISTOPHER 
VINCENZI, LAW OF THE EUROPEAN CoMMU- 
nity 16-17 (1996). 

13 Concerning the powers, membership, 
and voting of the Parliament, see EC 
Treaty, arts. 137-144, supra note 3. 

14 According to article 189 of the EC 
Treaty, regulations are binding in their 
entirety and directly applicable in all 
member states; directives are binding 
upon the result to be achieved in those 
member states to which they are ad- 
dressed, leaving to the national authori- 
ties the choice of form and methods; and 
decisions are binding in their entirety 
upon those to whom they are addressed. 
EC Treaty, art. 189, supra note 3. 

15 Concerning the jurisdiction, member- 
ship, and voting of the European Court 
of Justice, see EC Treaty, arts. 164-188, 
supra note 3. 

16 See, e.g., Case 48/71, Commission v. 
Italy, 1971 E.C.R. 527, [1972] C.M.L.R. 
699 (1972); Case C-213/89, The Queen 
v. Secretary of State for Transport ex 
parte Factortame Ltd., 1990 E.C.R. I- 
2433, [1990] 3 C.M.L.R. 1 (1990). 

17 Council Regulation No. 974/98 of 3 
May 1998 on the Introduction of the 
Euro, 1998 O.J. (L 139) 1 (hereinafter 
Council Regulation No. 974/98). 

18 Council Regulation No. 1103/97 of 17 
June 1997 on Certain Provisions Relat- 
ing to the Introduction of the Euro, 1997 
O.J.(L 162) 1 {hereinafter Council Regu- 
lation No. 1103/97]. 


19 Council Regulation No. 974/98, supra 
note 17, at 4. 

20 Td. at 4-5. 

21 Council Regulation No. 1103/97, su- 
pra note 18, at 3. If the legal instrument 
in question does not specifically define 
the ECU obligation in terms of the ECU 
“as officially defined” (i.e., “as referred 
to in Article 109g of the Treaty and as 
defined in Regulation (EC) No. 3320/ 
94”), then such references shall be pre- 
sumed to be references to the officially 
defined ECU and thus replaced by the 
euro at a one-to-one rate. Such a pre- 
sumption is made rebuttable, however, 
based upon the intentions of the parties 
to such an ECU denominated instru- 
ment. 

22 Td. at 3. 

at 2. 

24 See European Commission, Director- 
ate General II, Economic and Financial 
Affairs, The Legal Framework for the 
Use of the Euro—Questions and Answers 
on the Euro Regulations (I1/487/97) 
(1997) at 10 [hereinafter Euro Ques- 
tions]. Alongside the EURIBOR, which 
establishes the one to 12 month inter- 
bank euro interest rates, the European 
Central Bank has created the EONIA 
(Euro OverNight Index Average) as the 
effective overnight rate for the euro. See 
Association for the Monetary Union of 
Europe, EONIA to Become Effective 
Overnight Reference Rate for the Euro, 
AMUE Newsletter No. 34 (1998). 

25 Council Regulation No. 974/98, supra 
note 17, at 5. 

27 Council Regulation No. 1103/97, su- 
pra note 18, at 3-4. 

28 Council Regulation No. 2866/98 of 31 
December 1998 On the Conversion Rates 
Between the Euro and the Currencies 
of the Member States Adopting the Euro, 
1998 O.J. (L 359) 1. 

2° Euro Questions, supra note 24, at 7. 

3° Council Regulation No. 974/98, supra 
note 17, at 6. 

31 Jd. France’s national committee on 
the euro has recommended a much 
shorter transition period, with the with- 
drawal of the franc and replacement by 
the new euro notes and coins six to 10 
weeks following the January 1, 2002, 
date. See Association for the Monetary 
Union of Europe, France in Favour of 
Earlier Withdrawal of National Curren- 
cies, AMUE Newsletter No. 34 (1998). 

82 Council Regulation No. 1103/97, su- 
pra note 18, preamble (8), at 2. 

33 Kuro Questions, supra note 24, at 9— 
10. 

34 79 U.S. (12 Wall.) 457 (1870). 

35 Legal Tender Cases, 79 U.S. (12 
Wall.) at 548-49 (1870). 

36 See, e.g., Steingut v. Guaranty Trust 
Co. of N.Y., 58 F. Supp. 623 (S.D.N.Y. 
1944) (citations omitted), affd as modi- 
fied 161 F.2d 571 (2d Cir. 1947); Callejo 
v. Bancomer, S.A., 764 F.2d 1101 (5th 
Cir. 1985); Grass v. Credito Mexicano, 
S.A., 797 F.2d 220 (5th Cir. 1986). See 
also Niall Lenihan, The Legal Implica- 
tions of the European Monetary Union 
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Under U.S. and N.Y. Law (1998) at 31- 
80 (and cases cited therein). 

37 See Lenihan, supra note 36, at 215- 
221, 

38 Board of Governors of the Federal Re- 
serve System, Division of Banking, Su- 
pervision and Regulation, SR 98-16 
(SUP) June 12, 1998, Banking Organi- 
zations’ Preparedness for Economic and 
Monetary Union in Europe at 5-6. 

39 See N.Y. Gen. Osuic. Law §§5-1601- 
1604 (McKinney 1997); 815 ILL. Comp. 
Stat. 617/1-30 (West 1997); and CAL. Civ. 
Cope §1663 (West 1998) (hereinafter 
Euro Conversion Statutes). 

4° See generally Moon v. Wilson, 130 So. 
25 (Fla. 1930)(confirming the require- 
ment that a party must satisfy his con- 
tractual promises unless his perfor- 
mance is rendered actually impossible 
by an act of God, the law, or another 
party). 

41 See, e.g., Equitrac Corp. v. Kenny, 
Nachwalter & Seymour, PA., 493 So. 2d 
548 (Fla. 3d D.C.A. 1986); see also RE- 
STATEMENT (SECOND) OF ConTRACTS §265 
(1981). 

42 See Euro Conversion Statutes, supra 
note 39. 

43 Fia. Stat. §672.614(2) (1998). 

44 See Fia. Stat. §672.615 (1998). 

45 U.C.C. §2-615, off. cmt. 4, 1B U.L.A. 
195-96 (1989); see also Bernina 
Distribs., Inc. v. Bernina Sewing Mach., 
646 F.2d 434 (10th Cir. 1981). 

46 See Lenihan, supra note 36, at 107— 
109. See also Eastern Air Lines v. Gulf 
Oil Corp., 415 F. Supp. 429 (S.D. Fla. 
1975) (concerning the requirement that 
the supervening event be “unforesee- 
able” in order to enjoy the defense of com- 
mercial impracticability). 

47 Stat. §671.201(24) (1998). 

48 Cal. Assem. 185, 1997/98 Sess. §2 
(1998). 
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Filtering Sexual Material on the Internet 


Public Libraries 
Surf the Legal Morass 


by Sarah E. Warren 


ublic libraries now have little choice but to pro- 

vide ready access to the World Wide Web. The 

scope of data is almost limitless; the cost is min- 

mal after the initial hardware purchase; and 
access requires little staff assistance. For public librar- 
ies perpetually short on funds for staffing, an added ad- 
vantage is that Internet data requires no cataloging, 
shelving, or updating. 

But the Internet is also host to significant amounts of 
sexually explicit material—as many as 28,000 hard- and 
soft-core pornography sites.’ Some of these adult sites 
can only be accessed with credit card numbers, but oth- 
ers can be inadvertently accessed by children or unsus- 
pecting adults using innocuous search terms—“toy” or 
“women,” for example. Concerned about the impact of 
exposing adult and child patrons, as well as their own 
staffs, to pornography, public libraries are turning in 
large numbers to software systems that block or filter 
sexually explicit and other “inappropriate” material.” 

Not surprisingly, no such software is capable of mak- 
ing sophisticated, legal distinctions: Images and speech 
are targeted if they contain key words in their descrip- 
tors; websites are blocked if they are known to be adult 
in orientation. Educational, literary, and artistic mate- 
rial, as well as controversial viewpoints and other con- 
stitutionally protected speech, is often blocked in the pro- 
cess. As a result, a federal district court has ruled that a 
Virginia library’s filtering of sexual material, using such 
blocking software, constitutes a violation of First Amend- 
ment guarantees of free speech.’ 

That opinion, Mainstream Loudoun v. Board of Trust- 
ees of the Loudoun County Library, 24 F. Supp. 2d 552 
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(E.D. Va. 1998), the only case to date that applies First 
Amendment principles to Internet access at public librar- 
ies, leaves libraries across the country in something of a 
quandary. More than half of all public libraries now of- 
fer Internet access, and approximately 15 percent—about 
1,700 libraries—were using filters as of the summer of 
1998. Of these, almost 900 libraries had filters on all 
computer workstations.‘ 

The use of blocking software has proliferated despite 
the fact that library professionals traditionally have been 
philosophically opposed to censorship. Since 1939, the 
American Library Association (ALA) has advocated free- 
dom of expression and the “corollary right to receive in- 
formation.” As recently as 1996, the ALA issued an “in- 
terpretation” of its Library Bill of Rights supporting 
uncensored Internet access, stating that material should 
not be limited or denied because of its “allegedly contro- 
versial content.” 

But cyberspace is a dynamic and unwieldy medium 
without the practical constraints that bind print pub- 
lishing. Typically tolerant librarians are finding their 
belief systems challenged by the sexually graphic and 
often violent nature of the images flashing from library 
computer screens—and by the apparent indifference of 
those who view such material in public. “Can and should 
the Internet be censored by filtering is a question bedev- 
iling thousands of public librarians who have rushed to 
embrace this seemingly limitless and economical infor- 
mation source only to find that it includes a distinctly 
dark and dirty side,” wrote librarian Jeannette Allis 
Bastian, in an article published in the Internet journal, 
First Monday.’ 
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Public libraries that offer Internet 
access are struggling to come up 
with workable policies that are true 
to their professional ideals and to 
the Constitution, but that protect 
children from unsuitable material. 
This article will attempt to sort 
through the legal and moral quag- 
mire that Internet access has 
brought to public libraries. It will 
examine the principles contained 
within the Loudoun opinion and re- 
lated First Amendment case law and 
suggest some strategies for avoiding 
the traps that ensnared Loudoun 
County, Virginia. It will also explore 
possible and proposed legislative 
solutions. 


Mainstream Loudoun 

In October 1997, the Loudoun 
County public library adopted a 
policy requiring the installation of 
software on the library’s computers 
that would block out pornography. 
The policy stated that “Library por- 
nography can create a sexually hos- 
tile environment for patrons or 
staff.” It also suggested the need to 
protect children from “harmful” 
material. The library installed a 
version of the blocking software 
known as “X-Stop,” designed to 
block certain offensive websites. 

Two organizations, People for the 
American Way (PFAW) and the 
American Civil Liberties Union 
(ACLU), filed the initial complaint 
against Loudoun County on behalf 
of local residents and a handful of 
blocked information providers.* The 
plaintiffs alleged that the Loudoun 
County Library had violated the 
Civil Rights Act of 1964, 42 U.S.C. 
§1983, by denying its patrons access 
to protected speech. About one year 
later, on November 23, 1998, Judge 
Leonie M. Brinkema of the US. Dis- 
trict Court for the Eastern District 
of Virginia ruled that the library 
could not continue to use the block- 
ing software because it violated the 
First Amendment rights of both the 
patrons and the website providers. 

In a 46-page opinion, Judge 
Brinkema wrote that the policy was 
unconstitutional based upon a 
“strict scrutiny” analysis because it 
was not narrowly tailored to further 


To date, regulations 
that attempt to 
restrict or limit 
speech on the 

Internet have not 
fared well with the 
courts. 


a compelling government interest.°® 
The judge found that Loudoun 
County had restricted adult access 
to protected material simply be- 
cause it was unsuitable for chil- 
dren.’ She also found that the policy 
failed to provide adequate due pro- 
cess: The standards for determining 
which sites to block were insuffi- 
cient, as were the procedural safe- 
guards for contesting specific inci- 
dents of blocking. In light of the 
decision, the county’s library board 
has removed the filters. 


Restricting Internet Speech 

To date, regulations that attempt 
to restrict or limit speech on the 
Internet have not fared well with the 
courts. In Reno v. American Civil 
Liberties Union, 117 S. Ct. 2329 
(1997), the U.S. Supreme Court 
struck down as unconstitutional two 
provisions of the Communications 
Decency Act of 1996"! (known as 
CDA I) that sought to protect minors 
from harmful material on the 
Internet. One provision made it a 
crime to knowingly transmit “ob- 
scene or indecent” messages to any- 
one under 18.’ Another section went 
further, making it a crime to know- 
ingly send or display a message that 
depicted or described sexual or ex- 
cretory activities or organs in terms 
considered “patently offensive” by 
community standards." 

The Supreme Court held in Reno 
that speech found on the Internet 
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should receive full First Amendment 
protection, and that a “time, place, 
and manner” analysis was inappro- 
priate because the regulation in 
question was “content based.”'* The 
court stated that, while the govern- 
ment has an interest in protecting 
children from potentially harmful 
materials, it cannot violate adults’ 
constitutional rights to achieve its 
goals when less restrictive means 
are available to them.” 


Acquisition or Removal? 

Following the lead of the Justices, 
Judge Brinkema opined that librar- 
ies that use filters are engaged in 
“content-based” censorship, not a 
“time, place, and manner” restric- 
tion. The judge likened the filtering 
of the Internet to the removal of 
books from library shelves—and 
“(p)ublic libraries do not enjoy un- 
fettered discretion to remove mate- 
rials from their collection.”® 

Libraries freely make decisions 
about which materials to acquire. 
Deciding against the purchase of, 
say, Hustler magazine, would not 
likely invoke a prior restraint or cen- 
sorship challenge; First Amendment 
safeguards simply have not and 
would not be construed to mandate 
acquisitions. Yet, arguably, the 
Loudoun decision does just that by 
requiring libraries to acquire por- 
nography and other materials that 
they would never purchase in print. 
This reasoning confounds librarians 
who believe they have a responsibil- 
ity to winnow and refine their col- 
lections so as to make them appro- 
priate for their communities. 

In making comparisons between 
print and cyberspace, the judge, a 
former librarian, appears not to 
fully consider the uniqueness of each 
medium. For example, the judge 
minimizes the impact that monitor- 
ing Internet usage would have on a 
library’s staff, likening it to “shoo- 
ing” giggling, prepubescent boys 
away from gynecological pictures in 
medical books.” Clearly, the sheer 
volume of sexual material, the 
graphic nature of that material, and 
the ease with which it can be ac- 
cessed make that comparison less 
than apt. 
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The Loudoun opinion suggests 
several less restrictive means to ac- 
complish the library’s goal of pro- 
tecting children from obscene mate- 
rial on the Internet, although the 
judge stops short of giving any ap- 
proach not under review the court’s 
imprimatur.'® These include: 1) es- 
tablishing a use policy; 2) setting 
time limits on usage; 3) educating 
patrons; 4) turning filters off for 
adult use or using filters on only 
some machines; 5) relocating termi- 
nals; 6) enforcing criminal laws; and 
7) using privacy screens.'® 


Private Viewing 

Privacy screens—devices that at- 
tach to the computer screen and make 
viewing from afar difficult—are a 
somewhat effective method of protect- 
ing patrons and staff from casual ob- 
servations of obscene material. But 
screens do nothing to discourage por- 
nography viewers from monopolizing 
the computers. Nor do they protect the 
unsuspecting patron who sits down at 
the computer to discover a porno- 
graphic image on the screen, down- 
loaded by a previous patron or prank- 
ster. But perhaps even more 
unsettling to some is the mere notion 
of providing what amounts to publicly 
financed virtual peep shows. The 
irony that some local governments 
that operate libraries are, at the same 
time, struggling to zone adult book- 
stores out of many sections of their 
communities is not lost on librarians. 

Other means suggested by the 
Loudoun court present similar di- 
lemmas. For example, the court sug- 
gested the filtering of one or more, 
but not all, terminals.”° Some librar- 
ians wonder how this approach 
would play out: Would this necessi- 
tate labeling machines as unfiltered 
(“rated x”?) or filtered (“rated PG”)? 
Would this require that library staff 
monitor all computer use to prevent 
use of an unfiltered machine by a 
child? And would children be re- 
quired to bring in a signed permis- 
sion slip from parents before being 
allowed to use an unfiltered com- 
puter terminal?”! 

Libraries may be adverse to any 
approaches that require staff to 
monitor computer usage. “Libraries 


don’t want to police and they cer- 
tainly don’t want to censure,” said 
a University of Akron librarian, who 
added that most libraries don’t have 
the resources to enforce Internet re- 
strictions anyway.”? Ultimately, 
some sort of monitoring—of time on 
the computer, of usage by children, 
of material itself—may be inevi- 
table. The Loudoun court found evi- 
dence “undisputed” that “charging 
library staff with casual monitoring 
of Internet use is neither extremely 
intrusive nor a change from other 
library policies.”*? Regardless of the 
practical implications, filtering 
some, but not all, computers may 
strike some as judicial hairsplitting 
that satisfies neither those who op- 
pose filtering nor those who advo- 
cate it—something conservative 
George F. Will might liken to add- 
ing snowmen and elves to a munici- 
pal nativity scene to make it pass 
constitutional muster.” 


Preventing Prior Restraint 
First Amendment free speech 


principles are abridged when gov- 
ernment officials require citizens to 
obtain permission prior to engaging 
in free speech activities and when 
the officials have unbridled discre- 
tion to grant or deny that permis- 
sion.” To avoid such “prior re- 
straint” of speech, a_ policy 
restricting speech must contain ad- 
equate standards for officials to ap- 
ply in rendering a decision, as well 
as procedural safeguards to ensure 
a prompt decision.”® 

Loudoun County’s policy con- 
tained “neither sufficient standards 
nor adequate procedural safe- 
guards.””’ The court found the 
county’s discretion to censor “essen- 
tially unbounded” because the policy 
spoke only in broad terms about 
“child pornography, obscenity, and 
material deemed harmful to juve- 
niles.” It also failed to “include any 
guidelines whatsoever to help li- 
brarians determine what falls 
within these broad categories.””* 
Moreover, the policy had little con- 
nection to the actual criteria used 
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to block sites—criteria determined 
solely by the software vendor. The 
court found it particularly egregious 
that the library had, in essence, 
turned decisionmaking regarding 
such criteria over to a private en- 
tity.” 

According to the court, the policy 
also failed to contain procedural safe- 
guards for preventing unlawful re- 
straint. Loudoun’s policy contained 
no formal procedures for “unblock- 
ing” software. (The informal policy 
was that, if a library patron wanted 
access to a blocked site, he or she 
must put such a request to the librar- 
ian, in writing.) The court suggests 
that, to meet the requirements of the 
law, a policy should contain a provi- 
sion for formal administrative re- 
view, a time period for conducting a 
review, and a requirement that such 
applicants receive formal notice of 
administrative action. 

Further, the court indicated the 
need to include in such a policy a 
process for judicial review, i.e., a 
method of appealing the administra- 
tive decision in a judicial forum, at 
which time the standard of review 
would require the government to 
carry the burden of proof. 


Effects of Loudoun 

Although Loudoun is binding only 
in its federal district, libraries 
across the country began reviewing 
their policies to determine if changes 
were in order following the ruling.” 
Perhaps the most difficult principle 
contained within the opinion is the 
notion that local libraries must ac- 
tively determine criteria for block- 
ing material, and that such criteria 
would have to pass constitutional 
requirements. Given that most li- 
braries now use an “off-the-shelf” 
product, as opposed to a customized 
piece of software, it is not clear how 
this would be accomplished. 

It is likely that most libraries us- 
ing blocking software utilize the cat- 
egories constructed by the software 
publisher. (For example, one soft- 
ware vendor allows users to block 
all sites containing “pornography” or 
“sexuality/lifestyles.”*4) Until 
Loudoun, few libraries would have 
actively defined the parameters of 


those categories. Loudoun suggests 
that libraries need to understand 
the criteria or basis on which block- 
ing determinations are made. In ad- 
dition, libraries should review the 
list of key words or other criteria for 
blocking sites and make determina- 
tions as to the appropriateness of 
the criteria, using as a guide the 
U.S. Supreme Court’s definition of 
obscenity. Unfortunately, such a 
mandate is fraught with difficulties 
given the technological limitations, 
the dynamic nature of the Internet, 
the massive amounts of information 
contained within it, and the complex 
legal requirements under which 
such determinations must be made. 

One approach would be to review 
all blocked sites that were “hit” by 
patrons to ensure no constitution- 
ally protected speech is being 
blocked. Although such an approach 
is after-the-fact, it does suggest a 
good faith effort to adhere to First 
Amendment principles. Moreover, it 
is perhaps the only way a library 
staff could narrow the number of 
sites it is reviewing to a manageable 
number. This approach still requires 
library officials and boards to make 
decisions as to what does and does not 
constitute obscenity, something that 
has confounded even the land’s high- 
est court. One can only hepe that, like 
Justice Potter Stewart, library offi- 
cials and boards will “know it when 
they see it.”*” 


Liability for Libraries 

What are the legal risks for librar- 
ies that choose to filter the Internet 
but fail to establish a constitutional 
filtering policy and process? What 
defenses are available to them 
should they be named in a lawsuit 
brought by patrons or providers? 
Based on Loudoun County’s experi- 
ence, sexual discrimination laws are 
not an adequate defense. 

Loudoun County had argued that 
it had a compelling interest in pro- 
tecting staff and patrons from a 
sexually hostile environment pre- 
cipitated by exposure to porno- 
graphic images. The court dismissed 
this defense as theoretical. Loudoun 
County had no evidence—no com- 
plaints from patrons or staff—that 
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the exposure was creating a harass- 
ing or hostile environment.* 

One provision contained within 
the CDA I which was not struck 
down as unconstitutional in the 
original Reno case does offer some 
protection for public libraries should 
a patron or provider file a complaint 
alleging the inappropriate blocking 
of materials.** The provision grants 
immunity from civil suits to those 
libraries or educational institutions 
that, in good faith, block access to 
obscene material, regardless of 
whether such material is constitu- 
tionally protected.** Loudoun 
County argued that this provision 
provided absolute immunity from 
suit for their decision to promulgate 
and enforce the filtering policy. 
Judge Brinkema ruled that this pro- 
vision “was not enacted to insulate 
government regulation of Internet 
speech from judicial review.”*’ Fur- 
thermore, the judge stated, even if 
§230 were construed to apply to pub- 
lic libraries, the provision did not 
apply to this case because the plain- 
tiffs sought declaratory and injunc- 
tive relief, not civil damages.* 

Are government operators of li- 
braries liable for damages to patrons 
if they do not filter computer termi- 
nals? Pro-family groups have argued 
as much, as has a plaintiff in Cali- 
fornia whose child brought home 
reams of pornography after visiting 
the public library.*® The National 
Law Center for Children and Fami- 
lies stated in a memorandum of law 
that government entities that 
“refuse” to install filters expose 
themselves to criminal and civil li- 
ability.*° But, based on Loudoun, the 
risks appear to be greater for those 
that choose to filter. 


Will Congress Step in? 
Across the Potomac from Loudoun 
County, in Washington, D.C., the 
U.S. Senate has begun holding pub- 
lic hearings regarding the controver- 
sial issue of filtering Internet usage 
at public and school libraries. Both 
the Senate and House of Represen- 
tatives are considering bills that re- 
quire schools and libraries to filter 
one or more of their computers of- 
fering Internet access or face the 
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loss of certain federal funds related 
to telecommunications services.*! 
The proposed legislation, named the 
Children’s Internet Protection Act, 
failed to win approval in the last 
Congressional session but was rein- 
troduced this year.” As drafted, the 
act would require the local library 
or school to be responsible for deter- 
mining what material is deemed 
harmful to minors. 


Conclusion 

Public libraries that choose to fil- 
ter the Internet can minimize their 
legal risks by constructing and post- 
ing a written policy that contains 
standards based on U.S. Supreme 
Court doctrine. The policy must di- 
rect the actual functioning of the fil- 
ter: Libraries should not allow the 
software vendor to unilaterally de- 
cide which material to block. Fi- 
nally, libraries must establish poli- 
cies that contain appropriate 
procedural safeguards. 

In summary, a moderate ap- 
proach may prove to be the most pre- 
ventative approach, discouraging 
lawsuits from both sides of the po- 
litical spectrum. A mix of methods 
may also prove to be the most effec- 
tive, i.e., an approach that utilizes 
some (limited) filtering, some moni- 
toring by staff, and some use of pri- 
vacy screens. Regardless of the ap- 
proach, public libraries must be 
vigilant in developing and effectu- 
ating its policies given the dynamic 
and ongoing public debate surround- 
ing Internet filtering. O 
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Child Support Myths and Truths: 
Exploring the Assumptions Underlying 
Florida’s Statutory Guidelines 


by Thomas J. Sasser and Rana Holz 


yths which are be 
lieved in, tend to be 
come true.” In explor- 
ing the mythology which 
has developed since Florida’s child 
support guidelines were adopted in 
1987, it is apparent that George 
Orwell’s observation rings true. In an 
effort to foster a better understand- 
ing and avoid misapplication of the 
guidelines, this article is intended to 
expose the myths that have arisen 
and to identify the economic and po- 
litical assumptions upon which the 
guidelines were predicated. 
Myth: The guideline table contained 
in F:S. §61.30(6) was generated based 
upon an economic analysis of expen- 
ditures in divorced families living in 
Florida. 
Truth: The statutory table and 
amounts were initially developed by the 
Office of Child Support Enforcement 
(OCSE) within the U.S. Department of 
Health and Human Resources and 
were premised upon the work of Tho- 
mas J. Espenshade, who was a senior 
research assistant in the Women and 
Family Policy Program at the Urban 
Institute.? Espenshade analyzed the 
1972-73 Consumer Expenditures Sur- 
vey (CES), which was administered by 
the U.S. Bureau of Labor Statistics and 
the Bureau of the Census, in order to 
develop estimates of child rearing costs. 
The survey, which was the primary ba- 
sis for Espenshade’s estimates, was a 
nationwide sample of intact urban and 
rural families who were asked to report 
on their total expenditures for a period 
of 15 months.’ No divorced families 
were surveyed.* Espenshade’s esti- 
mates were also based upon two-par- 
ent households in which the wife was 


Is it time for 
assumptions and 
economics to be 

revisited so that the 
amounts awarded 
on children’s behalf 
reflect the realities 
of divorced and 
blended families? 


employed at least part time. 

The failure to consider the potentially 
increased costs of child rearing in the 
event of a divorce in formulating the 
guidelines was rationalized by the 
OCSE in two ways. First, there was “no 
credible or current data for single-par- 
ent households” and, second, the data 
concerning intact households was be- 
lieved to generate higher support lev- 
els than in a “single parent household,” 
because the parties to a divorce usu- 
ally experience an overall reduction in 
their standard of living following their 
divorce.° These justifications seem un- 
substantiated since the data in 
Espenshade’s research was already ap- 
proximately 15 years old at the time 
the guidelines tables were initially for- 
mulated and no attempt was made to 
determine the actual amount of money 
spent by divorced parents on their chil- 
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dren. Thus, it remains unclear whether 
the OCSE’s election to use figures for 
children of intact families was appro- 
priate, especially given the common la- 
ment of divorced parents that two 
households cannot live as cheaply as 
one. 

Myth: Florida’s child support guide- 
lines are federally mandated and a 
judge cannot deviate from the guide- 
lines. 

Truth: The federal government re- 
quires each state, as a condition for 
having its state welfare plan ap- 
proved, to establish guidelines for 
child support award amounts. There 
must be a rebuttable presumption 
that the award, which results from 
application of the guidelines, is the 
correct amount of support to be 
awarded, unless application of the 
guidelines would be unjust or inap- 
propriate in a particular case.® The 
rationale underlying this mandate is 
to ensure the adequacy of child sup- 
port awards and consistent use of the 
guidelines. “Although guidelines 
need not be binding, properly devel- 
oped guidelines can have a substan- 
tial benefit if parents, attorneys and 
agencies know they will be applied 
in each case, except when a court de- 
termines exceptional circumstances 
warrant deviation.”’ 

In regard to the ability of courts to 
deviate from the guidelines, propo- 
nents recommended that any devia- 
tions must be supported by findings 
“to protect the integrity of the guide- 
lines and facilitate equitable deter- 
mination in subsequent modifica- 
tions.”* Despite the federal intent 
that deviations are made only in “ex- 
ceptional circumstances,” Florida law 
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has evolved to afford judges broad dis- 
cretion to deviate from the presump- 
tive amount. The Florida Supreme 
Court in Finley v. Scott, 707 So. 2d 
1112 (Fla. 1998), acknowledged not 
only that the guideline amount was 
“clearly rebuttable,” but also that the 
actual expenditure for the needs of the 
child is evidence the court should 
weigh in determining whether to vary 
from the guideline formula. “Deci- 
sions as to whether and how much to 
vary child support awards from the 
amounts dictated by the statutory 
guidelines formula are fact-intensive 
decisions that depend upon the record 
in each case.” 

FS. §61.30(11) contains a list of 
factors which the court may consider 
in deviating from the guideline 
amount, ranging from the age of the 
child and extraordinary needs to the 
impact of the federal tax dependency 
exemption and seasonal variations in 
a parent’s pay. Recently, judicial dis- 
cretion to deviate from the support 
guidelines was further expanded by 
the legislature to require deviation in 
circumstances in which a child spends 
a “substantial amount of time” with 
each parent. Effective October 1, 
1999, the court shall adjust the mini- 
mum support amount based on the 
following seven factors: 

(1) the amount of time each child will 
spend with each parent under the shared 
parental arrangement, 

(2) the needs of the child, 

(3) the direct and indirect financial ex- 
penses for each child. For purposes of this 
subparagraph, “direct financial expenses” 
means any expenses which are incurred 
directly or on behalf of a child or in which 
achild directly participates including, but 
not limited to, expenses relating to what 
a child eats or wears or schooling and ex- 
tracurricular activities, and “indirect fi- 
nancial expenses” means any household 
expenses from which a child indirectly 
benefits, including, but not limited to, ex- 
penses relating to a mortgage, rent, utili- 
ties, automobile, and automobile insur- 
ance, 

(4) the comparative income of each par- 
ent, considering all relevant factors, as 
provided in §61.30(2)(a), 

(5) the station in life of each parent and 
each child, 

(6) the standard of living experienced by 
the entire family during the marriage; and 
(7) the financial status and ability of each 
parent. 


FS. §61.30(11)(b) (1999). 
The new language does not specify 


whether deviation may only be down- 
ward for the paying parent, nor does 
it prohibit courts from increasing the 
amounts paid by either parent due to 
the increased financial expenses in 
both residences. Eliminated, however, 
from the statute is discretionary lan- 
guage, which caused courts to con- 
sider the savings impact on the pri- 
mary residential parent as a basis for 
downward deviation or the refusal of 
the secondary residential parent to 
spend time with the children as a ba- 
sis for an upward award. Also elimi- 
nated is language calling for devia- 
tion not to exceed 50 percent of the 
amount awarded when the secondary 
residential parent spends more than 
28 consecutive days with a child. 
Given the underlying assumptions 
which are explored herein, the statu- 
tory amendment requiring a devia- 
tion appears to be a dramatic depar- 
ture from the federal intent which 
ensures children will receive consis- 
tent predictable amounts. 
Myth: Unless a child spends more 
than one third of his or her time with 
the secondary residential parent, 
there is no basis for a deviation from 
the guidelines due to significant time- 
sharing. 
Truth: The legislature has opened the 
door to allocate child support accord- 
ing to the proportion of time spent by 
each child with each parent in pass- 
ing the new requirement for deviation 
in cases involving “substantial” 
parenting time. Webster defines sub- 
stantial as “being that specified to a 
large degree.”® However, there is no 
clear definition of how many days, 
hours, or weeks constitutes “signifi- 
cant” or “substantial” time. The stud- 
ies which served as the economic ba- 
sis for the statutory guidelines were 
conducted among intact families and 
did not address the impact of addi- 
tional costs which result from raising 
a child when a divorce has occurred."° 
Consequently, the data underlying 
the statutory tables does not consider 
the costs or savings of significant 
shared parenting arrangements. 
When the OCSE prepared its report 
in support of the guidelines," the ad- 
ditional costs associated with shared 
parenting were discussed, but no di- 
rect adjustment was made to the in- 


come shares method to compensate 
for such expenses. In fact, the OCSE 
report structured the proposed child 
support guidelines for “traditional 
custody arrangements” which were 
defined at that time as an arrange- 
ment in which “one parent (usually 
the mother) has sole legal and physi- 
cal custody of the child” and the other 
parent has “limited visitation rights,” 
which were generally two days, every 
other weekend. As defined in the 
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OCSE report, “traditional” visitation 
of two days every other weekend 
would constitute 14.2 percent of each 
year. No adjustment to the guidelines 
is supposed to be made for “traditional 
visitation” because the incidental ex- 
penditures were purportedly factored 
into the guidelines, although no ex- 
planation is provided detailing how 
this is accomplished. The OCSE study 
also indicated that an adjustment for 
shared physical custody is made 
“when physical custody exceeds a ‘tra- 
ditional level’ of visitation.” In enact- 
ing the guidelines, various states have 
chosen to set thresholds ranging from 
20 percent to 33 percent as the mini- 
mum amount of time required before 
a deviation is considered.” Yet no- 
where within the report or in Florida’s 
legislative history is there any specific 
percentage figure ascribed to “tradi- 
tional” visitation. 

The failure to define a threshold 
visitation amount in the guideline 
statute is problematic in light of the 
new legislation. The problem is com- 
pounded by the lack of any formulaic 
guidance on how to deviate from 
guidelines in circumstances in which 
“significant” time is shared between 
both parents. The new statutory lan- 
guage of FS. §61.30(11) gives some 
indication as to the economic circum- 
stances which the court is to consider, 
but continues to leave the question of 
a time frame unanswered. 

In reviewing Florida statutory and 
case law, the term “substantial” change 
in circumstances is widely used as the 


burden of proof for modifying primary 
residence and support obligations. This 
verbiage gives little assistance, however, 
in measuring “substantial” in terms of 
timesharing. 

Prior cases do not provide a litmus 
test for a judicial benchmark either. 
In Lickle v. Lickle, 606 So. 2d 391 (Fla. 
4th DCA 1992), when both parents 
earned substantial incomes and the 
children resided with the father 40 
percent of the time, it was an abuse 
of discretion to order the father to be 
totally responsible for the children’s 
support. In Stewmon v. Stewmon, 654 
So. 2d 259 (Fla. 2d DCA 1995), in 
which the record disclosed that the 
former husband anticipated a visita- 
tion schedule of two hours on two eve- 
nings a week and three weekends per 
month, and it was not known whether 
the visitation schedule was followed, 
the court’s review of the record did not 
appear to support a conclusion that 
this “substantial” amount of time with 
the former husband resulted in a re- 
duction of the former wife’s expendi- 
tures which would justify a reduction 
in child support from a presumptive 
amount exceeding $1000 per month 
to $350 per month. In Clarke v. 
Clarke, 619 So. 2d 1046 (Fla. 5th DCA 
1993), the father’s substantial visita- 
tion with the children was found by 
the court to border on split custody. 
Because of the parties’ great dispar- 
ity in incomes, the “noncustodial” fa- 
ther was entitled to support from the 


_ custodial mother. In Hardy v. Hardy, 


659 So. 2d 1246 (Fla. 1st DCA 1995), 
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instead of beginning with the guide- 
line amount and adjusting it accord- 
ingly, the trial court expressed an in- 
tent to equalize the net incomes of the 
parents so that equal incomes would 
be available to each household for the 
support of the children of an equal 
timesharing arrangement. The appel- 
late court, however, would not allow 
the trial court to disregard the guide- 
lines amount to create a new formula 
to determine support. 

Myth: If both parents have equal time 
with the children, no support should 
be paid. 

Truth: A 50/50 split in custody does 
not eliminate the requirements for 
child support unless two conditions 
are satisfied: 1) the parents have 
equal incomes, and 2) the parents 
share the costs of all direct expendi- 
tures (including clothing, medical 
care, child care, and educational costs) 
for the child(ren) equally.'* While 
there is no statutory formula to de- 
termine how to allocate costs in a split 
custody, Florida case law provides a 
deviation in the guideline amount is 
appropriate. 

The objective of giving a deviation 
in support for split custody and sub- 
stantial parenting cases is to credit 
each parent for the appropriate share 
of direct expenditures made on behalf 
of each child.“ In reviewing current 
case law, it is apparent there are two 
models which are used in Florida, 
each representing a different school 
of thought. 

Under the approach taken by the 
dissent in Simpson v. Simpson, 680 
So. 2d 1085 (Fla. 4th DCA 1996), 
which is also the most common ap- 
proach used, each parent theoretically 
owes support to the other based on the 
proportion of time the child spends in 
each household. The support amounts 
calculated are then offset or “cross 
credited,” with the parent owing the 
higher amount paying a net obliga- 
tion.’® This methodology suggests the 
guidelines amount reflects the mini- 
mum sum required to meet the needs 
of a child in the household. However, 
it ignores the impact of maintaining 
expenses in two households, and that 
the guidelines chart was based on sta- 
tistics relating to an “intact” family. 

A second common approach was 
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used in Winters v. Kasteralis, 623 So. 
2d 613 (Fla. 2d DCA 1993). The trial 
court in a split custody case was in- 
structed to divide the total child sup- 
port obligation by the number of chil- 
dren living in each household, to “give 
each child his or her share [of the 
guideline amount] while assuring 
that each parent pays no more than 
the proper percentage of the total sup- 
port.” This method assumes the 
guideline support amount contained 
in F.S. §61.30(6) reflects the maxi- 
mum amount a parent should pay. 

The method employed in Winters 
also may be used in the substantial 
parenting context. After determining 
the guideline amount based on the 
parents’ combined incomes, the 
threshold of time each parent enjoys 
with the child(ren) is determined in 
addition to the parent’s percentage of 
support based his or her respective 
income share. If a parent is obligated 
to pay 36 percent of the total support 
obligation, but has the child 40 per- 
cent of the time, that parent should 
receive four percent of the guideline 
support amount from the other par- 
ent. Some states limit the use of this 
method to cases involving the “tradi- 
tional visitation” threshold. 

Another method used in North 
Carolina, but not yet discussed in 
Florida law, involves a variation of 
Winters, in which a multiplier is used 
to increase the statutory amount of 
support that is divided between the 
parents. This “grossing up” of the ba- 
sic support amount may be more re- 
flective of the duplicative costs typi- 
cally incurred in divorced households. 
Even the OCSE report acknowledges 
that total child rearing costs in shared 
custody situations may increase by as 
much as 50 percent. The most com- 
monly duplicated expenses in shared 
custody cases include housing, house- 
hold goods, utilities, and transporta- 
tion. Espenshade estimates that these 
expenses total approximately 42.1 
percent of the total amount of child 
support.'® 

Whether the new statutory lan- 
guage requiring deviation from the 
“correct support amount” as the rule 
and not the exception takes Florida 
out of compliance with the federal 
mandate in cases involving “substan- 


tial parenting” is yet to be determined. 
The concept of using need and ability 
to pay, however, is a time-tested con- 
cept acknowledged even amid the use 
of mandated guidelines."’ This sug- 
gests, of course, that legislative ini- 
tiative is needed to address these con- 
cerns and to establish a consistent 
and predictable method. 

Myth: The needs of children between 
the ages 12 and 17 are adequately 
addressed by the child support guide- 
lines. 

Truth: The study upon which the 
guidelines table was developed 
gauged the annual cost of raising a 
child between the ages of 12 and 17 
at approximately 23 percent greater 
than the cost of raising a child be- 
tween zero and 11 years of age.'* The 
guidelines table that was developed 
and enacted by the Florida Legisla- 
ture is not age-specific and is based 
upon average expenditures for chil- 
dren of all ages. Hence, it would ap- 
pear that child support for young chil- 
dren is approximately 11.5 percent 
higher than it should be while child 
support for older children is 11.5 per- 
cent lower than it should be. Given 
the method of averaging expenses 
used in the guidelines, the legislature 
acknowledged this inequity by provid- 
ing for a discretionary deviation con- 
tained in §61.30(11)(a)(5), which al- 
lows for an adjustment based on “the 
age of the child, taking into account 
the greater needs of older children.” 
The OCSE’s choice not to base child 
support on the ages of the children in- 
volved was purportedly justified on 
the assertion that an attempt to com- 
pensate for the increased child-rear- 
ing costs for older children would sig- 
nificantly increase the complexity of 
the guidelines and would yield no 
“theoretical net effect” on child sup- 
port received.'® 

Myth: The Florida child support guide- 
lines are based upon the most current 
available economic research available. 
Truth: The guidelines in use today 
are based upon statistics gathered in 
the 1970s and research conducted in 
the early 1980s. However, the table 
was updated in 1993 to reflect the 
1992 Consumer Price Index. In an ef- 
fort to comply with the Federal Fam- 
ily Support Act of 1988, which re- 


quires a periodic review of state child 
support guidelines, the Florida Leg- 
islature commissioned an economic 
study of the guidelines, which was 
completed by Policy Studies, Inc., in 
1997. The report, prepared by Robert 
Williams, who drafted the original 
report for the OCSE, recommended 
that the economic table be updated 
in light of more current economic data 
and research. In an effort to facilitate 
the adoption of an updated table, the 
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report contained a complete revised 
economic table based upon the re- 
search of Dr. David Betson of the 
University of Notre Dame. The re- 
vised table was designed to address 
problems such as the payor’s self-sup- 
port reserve and the amount of sup- 
port when income is more than 
$10,000 per month. The legislature 
did not adopt the recommended revi- 
sions,” and as a result, the statutory 
table continues to be outdated. 
Myth: The guideline table is based 
on percentages of a parent’s income 
and child support can be roughly com- 
puted using 22 percent for one child, 
32 percent for two children, and 41 
percent for three children. 
Truth: Florida’s support guidelines 
are based on an income shares model, 
which considers the income of both 
parents. The use of a percentage is 
contrary to the research of 
Espenshade and the OCSE study 
from which the Florida guidelines 
were developed. 

While the application of a percent- 
age will provide a reasonably close 
estimate of child support in cases in 


which a payor’s monthly net income 
falls in the middle range of the guide- 
lines chart—provided the parties’ in- 
comes are not widely divergent—if 
there is a wide disparity in the income 
of the parties or if the combined in- 
come of the parents falls at the high 
or low segments of the table, the use 
of a percentage will provide an inac- 
curate result”! or one which has no 
bearing on need or ability to pay. In 
cases in which a parent has very low 
income, application of a percentage 
may result in an award of child sup- 
port that leaves the payor with little 
or no reserve for self-support. Like- 
wise, when a parent earns a signifi- 
cant income, child support may be es- 
tablished in an amount which far 
surpasses the child’s need.” 

Myth: Child support guidelines pre- 
sume that providing a home is a 
parent’s single largest expenditure on 
behalf of a child. 

Truth: As incongruous as it may 
seem, transportation and food consti- 
tute the two largest categories of ex- 
penditures for children according to 
Espenshade. These two categories 


The Law Offices of 
MOYLE 
FLANIGAN 
KATZ 
KOLINS 
RAYMOND 
& SHEEHAN 
PA. 


WEST PALM BEACH 

625 North Flagler Drive 
West Palm Beach, FL 33401 
Telephone (561) 659-7500 


Moyle, Flanigan, Katz, Kolins, 
Raymond & Sheehan, P.A. 
is pleased to announce the relocation 
of its Tallahassee office to: 


The Perkins House 

118 North Gadsden Street 
Tallahassee, Florida 32301 
Telephone (850) 681-3828 
Facsimile (850) 681-8788 


The Firm is also pleased to announce that 


Cathy M. Sellers, formerly a partner 
at Steel, Hector & Davis LLP, has 
become Of Counsel to the Firm. Ms. 
Sellers will continue her practice in 


governmental, environmental, land 


use, and administrative law. 


Moyle, Flanigan, Katz, Kolins, 
Raymond & Sheehan, P.A. is a full- 
service law firm with offices in West 
Palm Beach and Tallahassee. The 
Firm's areas of practice include 
commercial and_ real __ estate 
transactions, corporate and business 
law, wills, estates and trusts, banking, 
taxation, construction law, public 
finance, land use matters, 
administrative, governmental and 
environmental law, labor and 
employment law, healthcare matters, 
legislation and lobbying, and civil 
litigation. 


62 THE FLORIDA BAR JOURNAL/OCTOBER 1999 


each comprise 18 percent of the aver- 
age child’s total budget, while expen- 
ditures for shelter amount to 9.1 per- 
cent of the total amount spent 
annually on a child.” 

Myth: Only one parent pays child 
support. 

Truth: Child support is a right that 
belongs to the child. Imami v. Imami, 
584 So. 2d 596 (Fla. lst DCA 1991). 
“It is not a requirement imposed by 
one parent on the other, rather it is a 
dual obligation imposed on the par- 
ents by the state.” Armour v. Allen, 
377 So. 2d 798 (Fla. lst DCA 1979). 
F.S. §61.13 states “the court may at 
any time order either or both parents 
who owe a duty of support to pay sup- 
port in accordance with the guide- 
lines.” This and other statutory lan- 
guage permits grandparents and 
foster parents who care for a child to 
receive support from one or both par- 
ents. 

Myth: Child support can be modified 
when a parent remarries and has a 
second child. 

Truth: Florida’s support guidelines only 
permit a deduction from gross income 
for court-ordered support for other chil- 
dren which is actually paid, F.S. 
§61.30(3)\f, Green v. Green, 672 So. 2d 
49 (Fla. 4th DCA 1996), and specifically 
provides in §61.30(12), “the existence of 
subsequent children should not as a gen- 
eral rule be considered by the court as a 
basis for disregarding the amount pro- 
vided in the guidelines.” The approach 
adopted by the Florida Legislature is 
called the “first mortgage” approach, 
and gives priority to children born first, 
particularly those covered under preex- 
isting support obligations. F.S. 
§61.30(12) currently limits a parent 
from raising the issue of subsequent 
children to proceedings for upward 
modification of support and, if raised, 
the income of the parent’s new spouse 
must also be considered. The statute 
prohibits the existence of subsequent 
child as the basis for decreasing an ex- 
isting award. In Hutslar v. Lappin, 652 
So. 2d 432 (Fla. 1st DCA 1995), how- 
ever, the First District court suggests 
while the obligation to support children 
not subject to any prior support action 
is limited with respect to the deductions 
allowable from gross income, it is a 
matter that can be considered under 
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§61.30(11)(k). 
Myth: When one of several children 
emancipates, child support is auto- 
matically reduced per capita. 
Truth: Support is not automatically 
reduced, by half or per capita when a 
child emancipates, unless there is lan- 
guage in the order or judgment spe- 
cifically providing for the reduction. 
See Donsky-Levine v. Levine, 658 So. 
2d 1023 (Fla. 4th DCA 1995). It is also 
good practice to include language in 
a judgment or support order indicat- 
ing whether there will be a specified 
reduction in support upon the termi- 
nation of the obligation to support 
each child in cases where more than 
one child is being supported, or 
whether the amount should be revis- 
ited upon emancipation. 


Conclusion 

Given the active involvement of the 
federal government in the develop- 
ment, establishment, and perpetua- 
tion of the child support guidelines as 
a mechanism to bring uniformity and 
fairness to every award of child sup- 
port, it is ironic to note the widespread 
mythology that has developed as well 
as the latitude exercised by the 
Florida courts and legislature in per- 
mitting deviations from the statutory 
tables. Perhaps it is time the assump- 
tions and economics be revisited so 
that the amounts awarded on behalf 
of children from their parents reflect 
the realities of living in divorced and 
blended families today. O 
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Waiting to Get Paid 


Are “Pay When Paid” Provisions 
a Matter of When or If? 


by Patrick C. Barthet and Nadine H. Goodman 


ontractors often desire 

to shift the risk of an 

owner’s nonpayment to 

subcontractors. Shifting 
the risk of an owner’s possible non- 
payment from one party to another 
is neither simple nor guaranteed. 
Unsuspecting parties can quickly 
find themselves locked into an 
agreement containing a payment 
provision susceptible to conflicting 
interpretations. What the parties 
intended, and thought they under- 
stood, may in fact not be what they 
obtain. 

For example, in J.J. Shane v. 
Aetna Casualty & Surety Company, 
723 So.2d 302 (Fla. 3d DCA 1998), 
reh. den., a subcontractor found it- 
self in the unexpected position of 
waiting to get paid until the party 
with whom it contracted was paid 
by the owner. The dispute involved 
the interpretation of the following 
payment provision contained in the 
written subcontract between the 
parties: 

Article XIII Method of Payment 

a) Subcontractor is relying upon the fi- 
nancial responsibility of Owner in per- 
forming the Work. It is understood by 
Subcontractor that payment for the 
work is to be made from funds received 


from Owner by Contractor in respect to 
the Work. 


The subcontractor argued that 
the foregoing term simply fixed a 
reasonable time for payment by the 
contractor.' Florida’s Third District 
Court of Appeal rejected that argu- 
ment, holding instead that the sub- 
ject provision plainly and unam- 
biguously made payment by the 
owner a condition precedent to pay- 
ment by the general contractor to 


Often, “pay-when- 
paid” provisions are 
not discovered or 
really understood 
until the parties are 
well into a job. 


the subcontractor.” 


Pay—When-Paid 
Clauses Defined 

Such payment provisions in con- 
struction contracts are commonly 
referred to as “pay-when-paid” 
clauses. While seemingly straight- 
forward at first glance, many are 
actually ambiguous. The “pay- 
when-paid” language can be inter- 
preted on the one hand as establish- 
ing a condition precedent in which 
payment must first be received from 
the owner before it can be paid out 
to the service provider, or, on the 
other hand, as simply fixing a rea- 
sonable time frame for when pay- 
ment is to be made.* When inter- 
preted as a condition precedent, the 
provider will get paid only after 
payment by the owner. However, 


64 THE FLORIDA BAR JOURNAL/OCTOBER 1999 


when seen as fixing a reasonable 
time frame for payment, the “pay- 
when-paid” language is treated as 
an absolute, unconditional promise 
by the general contractor to pay the 
subcontractor, with the under- 
standing that the payment may be 
delayed for some reasonable time 
while the general contractor obtains 
payment from the owner. 

More often than not, a service 
provider who thought he or she had 
secured a definite promise of pay- 
ment realizes too late that, in fact, 
no payment will be forthcoming 
unless the general contractor re- 
ceives payment from the owner. The 
question is, can the intent of either 
party alter the individual outcome 
of these cases? Contrary to what one 
might expect, when it comes to con- 
struing these “pay-when-paid” pro- 
visions, most jurisdictions, includ- 
ing Florida,‘ have precluded the 
trier of fact from determining what 
the parties actually intended on a 
case-by-case basis. 


Intent of the Parties 
Ordinarily, the interpretation of 
a written contract is a matter of law 
to be determined by the court.® In 
cases in which the terms of a con- 
tract are ambiguous, however, the 
intention of the parties plays a piv- 
otal role in determining which in- 
terpretation applies. In such situa- 
tions, the actual intention of the 
parties is submitted to the jury as 
a question of fact. Although this 
principle of law is applied in most 
situations, disputes between con- 
tractors and subcontractors over 
ambiguous “pay-when-paid” provi- 
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sions are treated as the exception.’ 
In that scenario, the question about 
what the parties actually intended 
is determined as a matter of law.® 
The explanation provided by the 
Florida Supreme Court in Peacock 
Construction Co. v. Modern Air Con- 
ditioning, Inc., 353 So.2d 840 (Fla. 
1977), for its departure from the 
general rule is based on the sup- 
posed predictability and nature of 
the transaction. 


If an issue of contract interpretation 
concerns the intention of the parties, 
that intention may be determined from 
the written contract, as a matter of law, 
when the nature of the transaction lends 
itself to judicial interpretation. A num- 
ber of courts, with whom we agree, have 
recognized that contracts between small 
subcontractors and general contractors 
on large construction projects are such 
transactions. The reason is that the re- 
lationship between the parties is a com- 
mon one and usually their intent will not 
differ from transaction to transaction, 
although it may be differently expressed. 

That intent in most cases is that pay- 
ment by the owner to the general con- 
tractor is not a condition precedent to 
the general contractor’s duty to pay the 
subcontractors. This is because small 


subcontractors, who must have payment 
for their work in order to remain in busi- 
ness, will not ordinarily assume the risk 
of the owner’s failure to pay the general 
contractor.° 


Such reasoning was drawn from 
a case in which the written contract 
required the general contractor to 
make payment to its subcontractors: 
“within thirty (30) days after 
completion of the work included in 
this subcontract, written acceptance 
by the Architect and full payment 
therefor by the Owner.”’° 

After finding that this payment 
provision was ambiguous, the 
Florida Supreme Court held, as a 
matter of law, that payment by the 
owner was not a condition precedent 
to the subcontractor’s right to re- 
ceive payment.!! 

Although, Peacock Construction 
Co. v. Modern Air Conditioning, Inc., 
is still good law, it does raise some 
interesting issues. Because the court 
focused “on contracts between small 
subcontractors and general contrac- 
tors on large construction projects” 
then is one to assume that the Pea- 


cock precedent need not apply to 
disputes arising from small con- 
struction projects? And what exactly 
is the definition of a “large construc- 
tion project”? If applied as a bright 
line rule to all transactions between 
contractors and subcontractors, 
however small they or the construc- 
tion job might be, then does the Pea- 
cock rule unfairly favor one party 
over the other? Unfortunately, the 
reported cases over some twenty 
years that have followed Peacock 
have yet to address these issues. 


Ambiguity Construed 
Against General Contractors 

The court in Peacock did recognize 
that nothing prevents parties from 
shifting the risk of an owner’s non- 
payment provided the contract ex- 
pressly and unambiguously states 
such intent.” The burden of clear 
expression is on the party seeking 
to pay only when paid,’ and any 
ambiguity will be construed against 
it as a matter of law. 

A complication occurs when the 
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general contract and accompanying 
general conditions between the 
owner and the prime contractor are 
expressly included as part of any 
subcontract. If any inconsistency 
exists between these two contracts, 
then an ambiguity has been cre- 
ated,'* since it is a generally ac- 
cepted rule of contract law that, 
when a writing expressly refers to 
and sufficiently describes another 
document, that other document, or 
so much of it as is referred to, is to 
be interpreted as part of the writ- 
ing.” 

In OBS Co., Inc., v. Pace Const. 
Corp., 558 So.2d 404 (Fla. 1990), the 
contract between the general con- 
tractor and the subcontractor 
clearly provided that the subcon- 
tractor was to be paid only after the 
owner paid the general contractor. 
The contract between the general 
contractor and the owner, however, 
was a “cost plus” or reimbursement 
type contract that required the gen- 
eral contractor to pay its subcontrac- 
tors before the owner reimbursed 
the general contractor. The owner’s 
general conditions also required 
that before final payment became 
due, the general contractor was to 
submit an affidavit certifying that 
all subcontractors had been paid. 
This inconsistency was construed 
against the general contractor.'* The 
court found that when the subcon- 
tract was read in conjunction with 
the general contract and its condi- 
tions, a sufficient ambiguity existed 
which prevented the general con- 


tractor from effectively shifting the 
risk of the owner’s nonpayment to 
its subcontractors. To its dismay, the 
general contractor remained liable 
for the final payments owed to its 
subcontractors. 


Examples 

The bottom line is that risk shift- 
ing requires clarity, consistency 
within all of the documents in a 
transaction, and knowledge of the 
law governing payment provisions 
in construction contracts. A “pay- 
when-paid” clause, if intended to 
create a precondition to payment— 
as opposed to a reasonable time 
frame when payment will be made— 
must be free of any ambiguity and 
must establish by its express terms 
that payment by the owner is a con- 
dition precedent to any requirement 
on the part of one party to pay the 
other. By way of example, this pro- 
vision has been held not to be a con- 
tingent payment clause: “Under no 
circumstances shall the contractor 
be obligated to pay the subcontrac- 
tor until funds have been advanced 
by the owner.”!” 

The contractor’s argument that 
the following subcontract term 
shifted the risk of the owner’s non- 
payment or delayed payment to the 
subcontractor has also been re- 
jected: “Subcontractor shall be en- 
titled to receive all progress pay- 
ments and the final payment within 
ten working days after contractor 
receives payment for such from the 
owner, except as otherwise provided 


This is really just your basic job interview. The grand jury is merely a formality. 
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in the conditions.”"* 

However, the following provisions 
have been found to shift the risk: 
Final payment, inclusive of retention, 
shall be made within thirty days of 
completion of the construction project, 
acceptance of same by the owner, and 
as a condition precedent, receipt of final 
payment of [subcontractor] from the 
owner... 


When all work has been finally accepted 
by the Architect and [general contrac- 
tor], final payment is contingent upon 
payment to the Contractor and shall be 
made within thirty (30) days after said 
payment from the Owner, provided the 
Subcontractor has previously furnished 
complete releases of lien and evidence 
of paid material bills.”° 


Sureties 

Sureties are also not immune 
from this predicament. They may 
find out too late that the language 
set forth in their bonds may not be 
sufficient to protect them from 
claims by subcontractors for pay- 
ment. Often, payment bonds fur- 
nished by a surety to a contractor 
contain the legend specified in F.S. 
§713.245, for conditional payment 
bonds (bonds which condition pay- 
ment to a subcontractor upon pay- 
ment to the contractor): 
This bond only covers claims of subcon- 
tractors, sub-subcontractors, suppliers, 
and laborers to the extent the contrac- 
tor has been paid for the labor, services, 
or materials provided by such persons. 
This bond does not preclude you from 


serving a notice to owner or filing a claim 
of lien on this project.”! 


Although the form of bond may 
comport with the statutory require- 
ments, the bond will, nevertheless, 
be treated as a payment bond un- 
der F.S. §713.23, as to lienors hav- 
ing no “pay-when-paid” clause in 
their subcontract.”* While it has 
been asserted that the bonds must 
be deemed conditionally restricted 
because they contain the above 
statutory legend limiting coverage 
to instances where an owner has 
paid the general contractor, this ar- 
gument has been rejected in light of 
the first sentence of §713.245(1), 
which reads: 


Notwithstanding any provisions of §§ 
713.23 and 713.24 to the contrary, if the 
contractor’s written contractual obliga- 
tion to pay lienors is expressly condi- 
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tioned upon and limited to the payments 
made by the owner to the contractor, the 
duty of the surety to pay lienors will be 
coextensive with the duty of the contrac- 
tor to pay.... 


Recognizing that the protection of 
§713.245 does not arise unless ex- 
press conditional payment language 
is contained in the general 
contractor’s actual subcontract, it 
has been held that the mere pres- 
ence of such 713.245 language 
within a bond will not free the 
surety from having to pay up when 
its principal’s underlying contract 
did not contain express and unam- 
biguous contingent payment lan- 
guage.” In the absence of such con- 
ditional language, and provided the 
bonds comply with §713.23, they 
will be considered, construed, and 
applied as unconditional 713.23 
bonds.** Thus, under the present 
statutory scheme, a surety shall be 
liable to the same extent as the con- 
tractor. 


Conclusion 

Too often, more time is spent bid- 
ding a project than actually review- 
ing the agreement, which formalizes 
a party’s selection to perform the 
work. As often, “pay-when-paid” pro- 
visions are not discovered or really 
understood until the parties are well 
into a job. By then, it is normally 
too late and too costly to do what 
could have and should have done at 
contract negotiation. 
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Smith v. Midland Brake, Inc. 


Writing Affirmative Action into the 


Americans with Disabilities Act? 


n a decision surprising and 

disheartening to most em- 

ployers, the U.S. Court of Ap- 

peals for the Tenth Circuit is- 
sued an en banc opinion in the case 
of Smith v. Midland Brake, Inc., 
1999 U.S. App. LEXIS 13185 (10th 
Cir. 1999), in which it concluded 
that, under the Americans with Dis- 
abilities Act (ADA), an employee is 
entitled to reasonable accommoda- 
tion in the form of reassignment to 
a vacant position, even though a 
better qualified candidate is avail- 
able for that same position. In its 
9-3 decision, the Tenth Circuit con- 
cluded that the legislative history 
of the ADA mandated such a result 
and relied, in part, upon a recent 
pronouncement by the Equal Em- 
ployment Opportunity Commission 
(EEOC). EEOC Guidance: Reason- 
able Accommodation and Undue 
Hardship Under the Americans 
with Disabilities Act (1999) (“EEOC 
Guidance”).' The EEOC Guidance 
asks the rhetorical question: “Does 
reassignment mean that the em- 
ployee is permitted to compete for 
a vacant position?” EEOC Guidance 
at 44. The question was answered 
as follows: “No. Reassignment 
means that the employee gets the 
vacant position if s/he is qualified 
for it. Otherwise, reassignment 
would of little value and would not 
be implemented as Congress in- 
tended.” Id. While the Midland 
Brake decision already is being 
hailed as a significant victory for 
employees with disabilities nation- 
wide, the reasoning underlying the 
decision raises serious concerns 
about the status of employees who 


by Edward G. Guedes 


The Supreme Court 
will have to interpret 
Congress’ mandate 
to prevent 
discrimination 
against individuals 
with disabilities 
against the remedies 
enumerated in 
the ADA. 


have disabilities vis-a-vis those who 
do not. 


The Midland Brake Analysis 
As part of its analysis, the Tenth 
Circuit reaffirmed what appears at 
this point to be an axiom of ADA 
interpretation, namely, that when 
an employer is confronted with two 
applicants for the same position, 
the employer is entitled to select the 
better qualified candidate, regard- 
less of the possible disability of the 
less qualified candidate. Midland 
Brake, 1999 U.S. App. LEXIS 13185 
at *30. To do otherwise, the court 
reasoned, would require the em- 
ployer to modify the essential func- 
tions of the position, which is not 
required by the ADA. Jd. at *31.The 
court distinguished, however, an 
employer’s discretion in making an 
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initial hiring decision from its “duty 
to reassign a disabled person to an 
existing vacant job... .” Id. This 
distinction may be a distinction 
without a difference, as the follow- 
ing hypothetical serves to demon- 
strate. 

Widget Company employs a sales 
manager (Harry) who happens to 
have a qualifying disability under 
the ADA. For all intents and pur- 
poses, Harry is a mediocre em- 
ployee; but for lack of anyone else 
to fill the position, Widget contin- 
ues to employ him. Time passes and 
Gizmo Corporation, a competitor of 
Widget, conducts a reorganization. 
During the reorganization, the po- 
sition of sales manager is elimi- 
nated and the sales manager 
(Sally), who has performed very 
well and is highly thought of in the 
industry, is dismissed. Sally con- 
tacts the president of Widget 
(Carmen) and expresses an inter- 
est in serving as the sales manager 
for the company. Carmen considers 
herself fortunate that such a highly 
qualified individual wants to work 
for the company and dismisses 
Harry in order to hire Sally, the 
new, better qualified sales man- 
ager. In doing so, Carmen cites 
Sally’s superior qualifications. 

If Harry were to file suit under 
the ADA, alleging discriminatory 
discharge on the basis of disability, 
Widget would be entitled to defend 
against the suit by asserting a le- 
gitimate, nondiscriminatory reason 
for the dismissal, namely, the su- 
perior qualifications of Sally. St. 
Mary’s Honor Center v. Hicks, 509 
U.S. 502 (1993), citing McDonnell 


i 
; 

y 


Douglas Corp. v. Green, 411 U.S. 792 
(1973). If Harry were unable to 
present sufficient evidence to create 
a genuine issue of material fact as 
to whether the legitimate, nondis- 
criminatory reason proffered by 
Widget was pretextual, Widget 
would be entitled to summary judg- 
ment in its favor. Hicks, 509 U.S. at 
507-508. Nothing in the Midland 
Brake decision warrants a different 
conclusion. The problem arises, 
however, when the foregoing hypo- 
thetical runs headlong into the 
Tenth Circuit’s analysis regarding 
reassignment under the ADA. Modi- 
fying the hypothetical illustrates the 
problem. 

Harry is no longer disabled. Dur- 
ing the course of his employment, 
however, he suffers an accident that 
renders him disabled and incapable 
of performing the essential functions 
of the position of sales manager, 
with or without reasonable accom- 
modation. The position of assistant 
comptroller in Widget’s finance de- 
partment is currently vacant, 
though. Ten years earlier, before 
coming to Widget, Harry served as 
an assistant comptroller in another 
widget company for a period of three 
years. At the same time Harry be- 
comes disabled and unable to per- 
form his current position, the assis- 
tant comptroller at Gizmo (Bill) is 
dismissed because of a downsizing. 
Bill contacts Carmen at Widget and 
expresses an interest in the vacant 
assistant comptroller position. Bill 
has been working as the assistant 
comptroller for Gizmo for the past 
15 years. 

In the modified hypothetical, 
Carmen would prefer to hire Bill, 
who has been working as the assis- 
tant comptroller for a competitor for 
the past 15 years. By contrast, 
Harry, though technically qualified 
to be an assistant comptroller, has 
only three years’ experience and has 
not worked as an assistant comp- 
troller for quite some time. Unfor- 
tunately, Widget is located in Kan- 
sas City, and since Kansas City falls 
within the jurisdiction of the Tenth 
Circuit, Widget’s corporate counsel, 
citing the Midland Brake decision, 
advises Carmen to reassign Harry 


to the vacant position.’ Bill, in the 
interim, joins Gadget, Inc., another 
competitor of Widget. To borrow 
freely from Lewis Carroll, what hap- 
pens next is “curiouser and 
curiouser.” 

Harry is now working as Widget’s 
assistant comptroller. While his per- 
formance is adequate, it is hardly 
exemplary. Three months elapse 
and Carmen hears news that Bill, 
who is still working for Gadget, has 
just received the assistant comptrol- 
ler of the year award from the 
Whachamacallit Manufacturers As- 
sociation. Carmen contacts corpo- 
rate counsel and asks whether she 
can dismiss Harry, whose perfor- 
mance is mediocre, in order to hire 
Bill, whose superior qualifications 
are clearly evidenced by the presti- 
gious industry award he recently re- 
ceived. Corporate counsel finds him- 
self between the proverbial rock and 
the hard place. The situation which 
Carmen presents is no different 
than the first hypothetical in which 
counsel would have asserted that 


better qualifications are invariably 
a legitimate, nondiscriminatory rea- 
son for replacing an employee. How- 
ever, if he provides this advice to his 
president, what substance does the 
Midland Brake opinion have, if 
Harry is not entitled to retain his 
position after reassignment? 

These hypothetical scenarios un- 
derscore the incongruous nature of 
the Tenth Circuit’s holding in Mid- 
land Brake and the D.C. Circuit’s 
dicta in Aka v. Washington Hospi- 
tal Center, 156 F.3d 1284 (D.C. 
1998). What has the Midland Brake 
decision accomplished in terms of 
honoring Congress’ intent in adopt- 
ing the ADA if Harry can legiti- 
mately and legally be terminated 
three months after reassignment? 
More to the point, what precludes 
an employer from dismissing a re- 
assigned employee for poor qualifi- 
cations three days after reassign- 
ment? Is the length of time that 
passes between reassignment and 
dismissal the crucial factor to con- 
sider? Or are employers simply to 
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read Midland Brake as forever pre- 
cluding the dismissal of a reassigned 
employee for reasons of inadequate 
qualifications? Surely, such a read- 
ing would implicitly overrule an en- 
tire body of civil rights law that per- 
mits employers to dismiss 
employees for legitimate, nondis- 
criminatory reasons. 

An interpretation of a statute that 
produces an absurd result is not fa- 
vored, even if that interpretation is 
more consistent with the “most 
natural grammatical reading” of the 
statute. U.S. v. Steele, 519 U.S. 482 
(1997); Walters v. Metropolitan Edu- 
cational Enterprises, Inc., 519 U.S. 
202 (1997). The Tenth Circuit’s in- 
terpretation that automatic reas- 
signment?’ is required under the 
ADA, regardless of the comparative 
qualifications of the disabled em- 
ployee, is an unnecessarily broad 
interpretation that is fraught with 
peril and ignores an entire body of 
case law relating to when an em- 
ployer may legitimately terminate 
a protected employee. The Tenth 
Circuit, notwithstanding its denials 
and criticisms of the Midland Brake 
dissent, has written into the ADA an 
affirmative action requirement that 
comes into play when an employee 
requests and is entitled to reassign- 
ment as a reasonable accommoda- 
tion. Such preferential treatment is 
specifically disapproved of in the 
ADA’s legislative history. H.R. Rep. 
No. 485(II), 101st Cong., 2d Sess., 
at 56 (1990) (“The employer would 
be permitted to reject the applicant 
with a disability and choose the 
other applicant for reasons not re- 
lated to the disability or to the ac- 
commodation or otherwise not pro- 
hibited by this legislation. In other 
words, the employer’s obligation is 
to consider applicants and make 
decisions without regard to an 
individual’s disability. .. . But, the 
employer has no obligation under 
this legislation to prefer applicants 
with disabilities over other appli- 
cants on the basis of disability.”)* 

Even as the U.S. Supreme Court 
and other circuit courts have sub- 
jected affirmative action programs 
to strict judicial scrutiny,° the Tenth 
Circuit has chosen a reading of the 


An ADA plaintiff 
claiming unlawful 
denial of 
accommodation in 
the form of 
reassignment would 
be expected to make 
out a prima facie 
case of entitlement 
to reassignment. 


ADA that seems to inject an element 
of, if not affirmative action, then cer- 
tainly preferential treatment into 
an employer’s obligation to provide 
a reasonable accommodation. Was 
there a reading of the ADA available 
to the Tenth Circuit which would 
have obviated the need for such ju- 
dicial legerdemain? 


The Solution 

The primary explanation given by 
the Tenth Circuit for concluding 
that comparative employee qualifi- 
cations are immaterial to an 
employer’s duty to reassign a dis- 
abled employee is that a contrary 
conclusion would render meaning- 
less the requirement to consider re- 
assignment as a method of accom- 
modation. In rejecting the notion 
that an employer is merely required 
to consider a disabled employee for 
reassignment, the court stated: 
If a disabled employee had only a right 
to require the employer to consider his 
application for reassignment but had no 
right to reassignment itself... then this 
promise within the ADA would be empty. 
The employer could merely go through 
the meaningless process of consideration 
of a disabled employee’s application for 


reassignment and refuse it in every in- 
stance. 


Midland Brake, 1999 U.S. App. 
LEXIS 13185 at *26. 

While the court’s observation cer- 
tainly raises a valid concern, it does 
not require the conclusion that the 
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only way to allay this concern is to 
grant a disabled employee the right 
to automatic reassignment.*® 

A less expansive reading of the 
ADA would have recognized that the 
statutory duty to reassign an em- 
ployee with a disability creates a 
rebuttable presumption of entitle- 
ment to reassignment. Just as any 
civil rights plaintiff is expected to 
make out a prima facie case of dis- 
crimination or retaliation, an ADA 
plaintiff claiming unlawful denial of 
accommodation in the form of reas- 
signment would be expected to make 
out a prima facie case of entitlement 
to reassignment. Under this read- 
ing, the shifting burdens analysis of 
McDonnell Douglas is perfectly apt 
and avoids imposing an unjust obli- 
gation on the employer or creating 
an absurd fiction based upon the 
distinctions between reassignment 
and initial application for employ- 
ment. 

A prima facie case—which could 
be established by presenting evi- 
dence that 1) the employee is a 
qualified individual with a disabil- 
ity; 2) there is no other reasonable 
accommodation which would permit 
the employee to retain his or her cur- 
rent position; 3) the employer has a 
vacant position for which the em- 
ployee is qualified; and 4) the em- 
ployer denied the requested reas- 
signment—would shift the burden 
of production back to the employer 
to provide legitimate, nondiscrimi- 
natory reasons for why it denied the 
employee the reassignment. Pre- 
sumably, an employer would at this 
stage in the analysis produce what- 
ever evidence it had that it legiti- 
mately denied the reassignment 
because of the superior qualifica- 
tions of another candidate. The 
employer’s burden of production 
would, as in all traditional civil 
rights claims, be “exceedingly light.” 
Holifield v. Reno, 115 F.3d 1555, 
1564 (11th Cir. 1997). Once the bur- 
den of production was met, the pre- 
sumption of entitlement to reassign- 
ment would “drop out of the picture” 
and the plaintiff employee would 
have to present evidence that would 
create a genuine issue of fact as to 
whether the employer’s proffered ex- 


& 


planation was pretextual in order to 
avoid summary judgment.’ See 
Hicks, 509 U.S. at 508-509. 

This well-established “shifting 
burdens” model amply serves the 
interests of both the employee and 
the employer.® The Tenth Circuit’s 
concern that an employer would “en- 
gage in the simple expedient of find- 
ing another job applicant”® and 
“refuse [a request for reassignment] 
in every instance” is no more realis- 
tic than a concern that an 
employer’s refusal to hire, refusal to 
promote, or dismissal of an em- 
ployee is “in every instance” based 
upon prohibited discriminatory or 
retaliatory animus. In every employ- 
ment decision there exists the dan- 
ger that the employer’s “true” moti- 
vations may be discriminatory or 
retaliatory; the risk posed by this 
danger, however, has previously 
never been of such magnitude that 
the courts have relieved the plain- 
tiff of his or her ultimate burden of 
proving discrimination or retalia- 
tion. On the contrary, the “crucible” 
created by the shifting burdens 
model correctly places the ultimate 
burden of persuasion on the plain- 
tiff who claims a violation of the law. 
Unfortunately, the Midland Brake 
decision converts the overarching 
prohibition against discrimination 
which serves as the foundation of 
the ADA into an affirmative action 
policy in favor of individuals with 
disabilities. 


The Law in the 11th Circuit 
To date, the U.S. Court of Appeals 
for the 11th Circuit has not been 
presented with the precise question 
of whether an employee with a dis- 
ability must be reassigned to a va- 
cant position without regard for the 
qualifications of any other candi- 
dates. However, to the extent one 
reads the Midland Brake decision as 
requiring that a disabled employee 
be provided preferential treatment 
or affirmative action, it is reason- 
able to expect that the 11th Circuit 
would decline to follow its rationale. 
As recently as last year, the 11th 
Circuit was presented with an ADA 
claim in which the employee claimed 
to have been entitled to have a part- 


time position created for her as a 
form of reasonable accommodation. 
Terrell v. USAir, 132 F.3d 621, 626 
(11th Cir. 1998). The employee ar- 
gued that because the ADA estab- 
lishes that part-time work is per se 
a reasonable accommodation under 
42 U.S.C. §12111(9)(B), it was the 
employer’s obligation to create a 
part-time position, unless doing so 
created an undue hardship. Jd. This 
is precisely the rationale which the 
Tenth Circuit adopts in Midland 
Brake: Since reassignment to a va- 
cant position is a per se form of rea- 
sonable accommodation, the em- 
ployer must reassign unless doing 
so creates an undue hardship. Mid- 
land Brake, 1999 U.S. App. LEXIS 
13185 at *18, 21. 

The 11th Circuit rejected the 
employee’s argument in Terrell and 
concluded that an employer was not 
under an obligation to create a part- 
time position when part-time posi- 
tions had been eliminated by the 
employer. Terrell, 132 F.3d at 626. 
The court noted that the decision to 


use part-time employees was a “core 
management policy with which the 
ADA was not intended to interfere.” 
Id. at 627. In affirming the sum- 
mary judgment granted to the em- 
ployer, the 11th Circuit quoted ap- 
provingly from the Fifth Circuit’s 
decision in Daugherty. It also un- 
equivocally expressed its opinion 
regarding the preferential treat- 
ment of workers: “We cannot accept 
that Congress, in enacting the ADA, 
intended to grant preferential treat- 
ment for disabled workers.” Terrell, 
132 F.3d at 627. 

The Tenth Circuit distinguished 
Terrell by reading it narrowly and 
focusing on the specific facts of the 
case. It reasoned that since Terrell 
merely considered the obligation of 
an employer to create a position for 
reassignment when one did not ex- 
ist, its ruling was not instructive. 
Midland Brake, 1999 U.S. App. 
LEXIS 13185 at *34. In adopting this 
reading, though, the Tenth Circuit 
ignored the broader policy pronounce- 
ments made by the court in Terrell. 
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Conclusion 

The Tenth Circuit’s desire to serve 
the underlying purpose of the ADA 
has resulted in an overbroad inter- 
pretation of an employer’s duty to 
reassign an employee with disabili- 
ties. The purpose of this article is 
not to suggest that the remedies 
available under the ADA to a quali- 
fied individual with a disability 
should be limited or that reassign- 
ment is not properly a form of rea- 
sonable accommodation which an 
employer should be required to con- 
sider under appropriate circum- 
stances. However, no portion of the 
Tenth Circuit’s analysis requires the 
conclusion that an employee with a 
disability be automatically entitled 
to reassignment, regardless of the 
comparative qualifications of other 
candidates. 

Eventually, it will fall upon the 
U.S. Supreme Court to resolve the 
dilemma created by the Midland 
Brake decision. The High Court will 
have to interpret Congress’ mandate 
to prevent discrimination against 
individuals with disabilities against 
the backdrop of remedies enumer- 
ated in the ADA. The Tenth Circuit 
deferred frequently in Midland 
Brake to Congress’ mandates, but 
never actually denied that its inter- 
pretation of the reassignment re- 
quirement granted preferential 
treatment to disabled employees. If 
history is any indication, the Su- 
preme Court will adopt an interpre- 
tation of the ADA and the reassign- 
ment requirement that does not 
require it to resolve the constitu- 
tional question of whether granting 
preferential treatment in reassign- 
ment to individuals with disabilities 
raises an equal protection issue. As 
a result, how surprising would it be 
if the Court relied upon the estab- 
lished and unquestioned McDonnell 
Douglas standard to resolve the is- 
sue? Probably not at all. QO 


1 The court also relied significantly on 
the D.C. Circuit’s en banc opinion in Aka 
v. Washington Hospital Center, 156 F.3d 
1284 (D.C. 1998). In Aka, the employer 
required a disabled employee who could 
not be accommodated to apply and com- 
pete for a vacant position. The employee, 


in addition to claiming that he was en- 
titled to reassignment to a vacant posi- 
tion, argued that the employer discrimi- 
nated against him on the basis of his 
disability in not selecting him for the 
vacant position. Aka, 156 F.3d at 1288. 
The court conducted a traditional shift- 
ing burdens analysis under McDonnell 
Douglas Corp. v. Green, 411 U.S. 792 
(1973), and concluded that sufficient 
evidence had been presented by the em- 
ployee to rebut the employer’s legiti- 
mate, nondiscriminatory reason for not 
selecting him and, on that basis, re- 
versed the district court’s summary judg- 
ment. Aka, 156 F.3d at 1299-1300. The 
court’s discussion of whether an em- 
ployee is entitled under the ADA to re- 
assignment to a vacant position, regard- 
less of his comparative qualifications, 
was purely dicta. Jd. at 1305. In actual- 
ity, the precise issue of automatic reas- 
signment was not presented to either the 
district or appellate court. Jd. at 1303. 

2 The injustice of this result is further 
highlighted if one assumes that Bill also 
has a disability. Since the Tenth 
Circuit’s focus in Midland Brake was not 
to prevent discrimination, but rather to 
guarantee reassignment to an existing 
employee, without regard for compara- 
tive qualifications, a better qualified dis- 
abled candidate would have to be re- 
jected in favor of a lesser qualified one. 
Even under the Tenth Circuit’s vision of 
the ADA, such a result is unjustifiable. 

3 For purposes of this analysis, the 
term “automatic entitlement” is limited 
to an employee’s entitlement to reassign- 
ment when the employer’s sole basis for 
denial of reassignment is the superior 
qualifications of another employee or 
candidate. 

* At least two other circuit courts have 
disapproved of similar preferential treat- 
ment. Wernick v. Federal Reserve Bank 
of New York, 91 F.3d 379, 384 (2d Cir. 
1996) (“Congress intended simply that 
disabled persons have the same oppor- 
tunities available to them as are avail- 
able to nondisabled persons.”); 
Daugherty v. City of El Paso, 56 F.3d 
695, 700 (5th Cir. 1995) (“We do not read 
the ADA as requiring affirmative action 
in favor of individuals with disabilities, 
in the sense of requiring that disabled 
persons be given priority in hiring or re- 
assignment over those who are not dis- 
abled. It prohibits employment discrimi- 
nation against qualified individuals with 
disabilities, no more and no less.” (em- 
phasis added)) 

5 See, e.g., Adarand Constructors, Inc. 
v. Pena, 512 U.S. 200 (1995); Engineer- 
ing Contractors Association of South 
Florida, Inc. v. Metropolitan Dade 
County, 122 F.3d 895 (11th Cir. 1997). 
Admittedly, a system of preferential 
treatment based upon a person’s disabil- 
ity would probably not merit strict judi- 
cial scrutiny. However, since the passage 
of the ADA, there is reason to believe 


that a disability-based classification - 


could invoke some level of heightened 
judicial scrutiny. See Martin v. 
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Voinovich, 840 F. Supp. 1175, 1208-10 
(S.D. Ohio 1993) (applying intermediate 
scrutiny to disabled in light of ADA); but 
see Patton v. Tic United Corp., 77 F.3d 
1235, 1246 (10th Cir. 1996); Cleburne v. 
Cleburne Living Center, 473 U.S. 432 
(1985); cf Amy S. Lowndes, Note, The 
Americans with Disabilities Act of 1990: 
A Congressional Mandate For Height- 
ened Judicial Protection of Disabled Per- 
sons, 44 Fta. L. Rev. 417 (1992). 

6 Even though the court does acknowl- 
edge later in its opinion that an employer 
can always raise the defense of undue 
hardship to preclude reassignment—Id. 
at *62-63—the plain import of the bal- 
ance of the opinion is that the better 
qualifications of another candidate will 
never alone suffice to substantiate a 
claim of undue hardship. Similarly, 
while the court also acknowledges that 
the duty to accommodate may be tem- 
pered by “other important fundamental 
policies” of the employer—Id. at *54- 
55—the admittedly free market notion 
of rewarding excellence in performance 
or training is insufficient to justify de- 
nial of reassignment. 

7 The employee could, for example, 
present evidence that prior to her need 
for reassignment, no one had applied for 
the position, or that the employer ac- 
tively sought another candidate once it 
became apparent that reassignment 
might be required. Such circumstantial 
evidence would be sufficient to allow a 
jury to draw the inference that the real 
reason the employer did not reassign the 
employee was because of the employee’s 
disability rather than her comparative 
qualifications. 

8 Tronically, it is precisely this analy- 
sis which the D.C. Circuit used in Aka 
to reverse the summary judgment en- 
tered in favor of the employer. Aka, 156 
F.3d at 1299-1300. 

® Midland Brake, 1999 U.S. App. 
LEXIS 13185 at *35. 

10 See supra note 3. 
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Tax Law 


Intermediate Sanctions Under §4958: 


An Overview of the Proposed Regulations 


he issuance last year of 

proposed regulations un- 

der §4958 of the Internal 

Revenue Code is consid- 
ered by many to be the most impor- 
tant development in the law of tax- 
exempt organizations since the Tax 
Reform Act of 1969. These proposed 
regulations impose excise taxes, re- 
ferred to in the charitable commu- 
nity as “intermediate sanctions,” on 
officers, directors, and other orga- 
nization insiders who receive exces- 
sive economic benefits from public 
charities and certain other tax-ex- 
empt organizations. Although ea- 
gerly awaited, the proposed regula- 
tions have been widely criticized 
because they interject the specter 
of intermediate sanctions into the 
most routine, day-to-day transac- 
tions involving exempt organiza- 
tions. For this reason, any person 
who enters into an economic rela- 
tionship with a charitable organi- 
zation, be it as an employee, board 
member, substantial contributor, or 
otherwise, has little choice but to 
seek legal advice as to how these 
proposed regulations may affect 
that relationship. 


Background 

Throughout this century, through 
application of the tax laws, Con- 
gress has sought to prevent the ex- 
ploitation of charitable organiza- 
tions for personal’ gain. 
Fundamental to these laws is the 
long-standing requirement under 
the Internal Revenue Code that no 
part of a tax-exempt organization’s 
net earnings inure in whole or in 
part to the benefit of any private 


by J. Eric Taylor 


Exempt organization 
insiders may be 
liable for excise 

taxes if they receive 
excess financial 
benefits from the 

organizations they 
serve. 


shareholder or individual.' Until 
fairly recently, the primary vehicle 
for enforcing this proscription on 
“private inurement” was the abil- 
ity of the Internal Revenue Service 
to revoke an organization’s exemp- 
tion from federal income taxation. 
Of course, revoking’ the 
organization’s exemption from 
taxation—a lethal penalty in most 
cases—often seemed an unjustified 
punishment, particularly where the 
facts demonstrated that the orga- 
nization and its exempt purpose 
were innocent victims of insider 
wrongdoing. 

Responding to this inequity, Con- 
gress in 1996 passed into law §4958 
of the Internal Revenue Code, 
which provided the groundwork for 
asserting personal liability for ex- 


cise taxes on individuals who are 
provided an excess benefit transac- 
tion from tax-exempt organizations. 
Under the statute, if a public char- 
ity qualifying under §501(c)(3) 
(other than a private foundation 
qualifying under §509(a)), or a so- 
cial welfare organization qualifying 
under §501(c)(4), enters into an “ex- 
cess benefit transaction” with a 
“disqualified person,” the disquali- 
fied person and the organization 
“managers” who participate in the 
decision to approve the transaction 
are subject to personal liability for 
excise taxes.” Section 4958 is appli- 
cable to all transactions occurring 
on or after September 14, 1995. 

In the legislative history that ac- 
companied §4958, Congress di- 
rected Treasury to adopt regula- 
tions that would provide guidance 
with regard to several of the issues 
raised by the statute. This mandate 
was fulfilled on July 30, 1998, when 
the Internal Revenue Service re- 
leased proposed regulations that 
govern the imposition of these ex- 
cise taxes. The proposed regulations 
provide additional insights as to 
who is a “disqualified person” or a 
“manager” under §4958, and also 
outline the mechanics by which an 
exempt organization may establish 
a rebuttable presumption that cer- 
tain transactions do not provide 
excess benefits. 


Disqualified Persons 

A disqualified person generally 
can be thought of as an insider with 
respect to an exempt organization. 
Section 4958(f)(1)(A) uses the fol- 
lowing definition: “any person who 
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was, at any time during the 5-year 
period ending on the date of such 
transaction, in a position to exercise 
substantial influence over the af- 
fairs of the organization.” 

The proposed regulations divide 
the universe of potential disquali- 
fied persons into the following three 
categories: 1) persons who are 
deemed to have substantial influ- 
ence over the affairs of an exempt 
organization; 2) persons who are 
deemed not to have such substan- 
tial influence; and 3) everyone else. 
Determining whether or not the lat- 
ter are disqualified persons requires 
application of a facts and circum- 
stances test. 

Directors and trustees on the gov- 
erning board of an exempt organi- 
zation, as well as the organization’s 
president, chief executive officer, 
chief operating officer, treasurer, 
and chief financial officer, all are 
deemed to have substantial influ- 
ence over the affairs of the organi- 
zation for purposes of these rules.* 
Official titles are of little moment, 
however. For example, a person who 
has or shares responsibility for man- 
aging the organization’s financial 
assets and who has authority to sign 
checks for the organization is 
treated as a treasurer or chief finan- 
cial officer (and thus is disqualified) 
whether or not that person has been 
appointed formally to either posi- 
tion. 

An employee of an exempt orga- 
nization is deemed not to have sub- 
stantial influence over the affairs of 
the exempt organization if 1) the 
total economic benefits received by 
that employee, directly or indirectly, 
are less than the amount of compen- 
sation referenced for a highly com- 
pensated employee under §414(q) 
(currently $80,000); 2) the employee 
is not a person who is deemed to 
have substantial influence under 
the rules set forth above; and 3) the 
employee is not a substantial con- 
tributor to the organization under 
§507(d)(2).* 

All other persons may be disquali- 
fied based on a facts and circum- 
stances test. Under the proposed 
regulations, the following circum- 
stances tend to show that a person 


Any corporation, 
partnership, or trust 
in which a 
disqualified person 
has a 35 percent or 
more voting, profits, 
or beneficial interest 
is by attribution a 
disqualified person. 


has substantial influence over an 
exempt organization: 1) the person 
is a founder of the organization; 2) 
the person is a substantial contribu- 
tor to the organization; 3) the per- 
son receives compensation from the 
organization based on revenues of 
activities controlled by that person; 
4) the person has the authority to 
control or determine a significant 
portion of the organization’s capital 
expenditures, operating budget, or 
compensation for employees; 5) the 
person has managerial authority or 
is a key advisor to a person with 
managerial authority; or 6) the per- 
son owns a controlling interest in an 
entity that is a disqualified person.° 
The following circumstances, on the 
other hand, tend to show that a per- 
son is not a disqualified person: 1) 
the person has taken a bona fide vow 
of poverty as an employee or agent 
of a religious organization; 2) the 
person is an independent contractor 
such as an attorney or accountant, 
provided that person acts in that 
capacity; and 3) if the person is a 
contributor, the person receives only 
such preferential treatment as is 
available to any other donor mak- 
ing a comparable contribution as 
part of a solicitation designed to at- 
tract a substantial number of con- 
tributions.® 

The proposed regulations also 
state that persons with managerial 
control over discrete segments of 
organizations may exercise substan- 
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tial influence over the affairs of the 
entire organization,’ and several 
examples of this segmenting ap- 
proach are provided. One example 
considers the facts and circum- 
stances surrounding the dean of the 
college of law at a large tax-exempt 
university. The college of law is a 
major source of revenue for the uni- 
versity and is important to the 
university's reputation for excellent 
teaching and high quality faculty 
scholarship. The reputation of the 
college of law is relied upon to at- 
tract students and contributions 
from alumni and foundations. The 
dean, whose compensation is greater 
than the amount giving rise to 
highly compensated status under 
§414(q), plays a key role in faculty 
hiring and has authority to control 
or determine a significant portion of 
the university’s capital expenditures 
and operating budget. Because of 
the importance of the college of law 
to this large university and the 
dean’s managerial control over that 
segment of the university, the dean 
is a disqualified person with respect 
to the university.® 

Persons also can be deemed to be 
disqualified by way of attribution. 
A disqualified person’s spouse, sib- 
lings and their spouses, ancestors, 
children, grandchildren, great- 
grandchildren, and the spouses of 
children, grandchildren, and great- 
grandchildren, also are disqualified 
persons. In addition, any corpora- 
tion, partnership, or trust in which 
a disqualified person has a 35 per- 
cent or more voting, profits, or ben- 
eficial interest is by attribution a 
disqualified person. 


Excess Benefit 
Transactions 

An excess benefit transaction can 
include almost any financial trans- 
action between an exempt organiza- 
tion and a disqualified person, in- 
cluding but not limited to, the 
payment of salary, benefits, or de- 
ferred compensation, or the sale or 
exchange of property. To be exces- 
sive, the value of the benefit pro- 
vided by the exempt organization 
(either directly or indirectly) to or 
for the use of a disqualified person 
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must exceed the value of the consid- 
eration (including the performance 
of services) received by the organi- 
zation for providing the benefit.® 

Compensation is the most com- 
mon financial transaction that may 
be found to constitute an excess ben- 
efit transaction. Under the proposed 
regulations, compensation must be 
reasonable under all circumstances, 
meaning it must be in an amount 
that ordinarily would be paid for like 
services by like enterprises under 
like circumstances.” For these pur- 
poses, compensation includes all 
forms of cash and noncash compen- 
sation, earned and vested deferred 
compensation, premiums paid for 
liability or any other insurance cov- 
erage, and other welfare benefits 
such as medical and dental plans, 
life insurance, severance pay, and 
disability benefits. 

However, an economic benefit is 
not treated as compensation for ser- 
vices rendered unless the exempt 
organization provides clear and con- 
vincing evidence that it intended to 
treat the benefits as compensation 
for services when they were paid. If 
the organization reports the eco- 
nomic benefit as compensation on a 
Form W-2 or Form 1099 or on the 
organization’s Form 990, then it will 
be deemed to be clear and convinc- 
ing evidence that the payments were 
intended as compensation, although 
the return must be filed before the 
commencement of an examination 
by the Internal Revenue Service. 
Alternatively, the recipient of the 
benefit may satisfy the clear and 
convincing evidence requirement by 
reporting the benefit on his or her 
individual income tax return for the 
year in which the benefit is re- 
ceived." 

Four categories of economic ben- 
efits are disregarded for purposes of 
the intermediate sanctions. First, 
reimbursements of reasonable ex- 
penses of attending meetings of the 
governing body, so long as they do 
not constitute “luxury” or spousal 
travel, are not counted. Second, eco- 
nomic benefits provided to a dis- 
qualified person solely as a member 
of, or volunteer for, the organization 
are not considered as excess benefits 


if the benefit is provided to members 
of the public in exchange for a mem- 
bership fee of $75 or less. Third, eco- 
nomic benefits provided to a dis- 
qualified person solely as a member 
of a charitable class are disregarded. 
Fourth, payments of premiums for 
liability insurance providing cover- 
age for the excise taxes imposed by 
the proposed regulations, or indem- 
nification of a disqualified person for 
such taxes, is not treated as an ex- 
cess benefit if the premium or in- 
demnification is treated as compen- 
sation to the disqualified person 
when paid and the total compensa- 
tion is reasonable.” 

A special set of transactions—rev- 
enue sharing agreements—have 
their own special rules. These trans- 
actions provide economic benefits to 
disqualified persons based in whole 
or in part on the revenues of an ac- 
tivity of the organization. Examples 
of revenue sharing agreements in- 
clude compensation paid to invest- 
ment managers based on the in- 
crease in the value of the 
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organization’s investments, com- 
pensation paid to an employee of an 
exempt organization in the form of 
a percentage of royalties on a patent 
developed by that employee, the 
payment of a percentage of revenues 
as compensation for managing an 
exempt organization’s gaming ac- 
tivities, or the payment of a third 
party fundraiser based on a percent- 
age of the contributions generated 
by that fundraiser’s efforts. These 
arrangements may be considered 
excess benefit transactions (whether 
or not they are found to provide ex- 
cess benefits) if a disqualified per- 
son can receive additional financial 
benefits without providing “propor- 
tional” benefits that contribute to 
the organization’s accomplishment 
of its exempt purpose.’ If the eco- 
nomic benefit received is provided 
as compensation for services, the 
relationship between the size of the 
benefit provided and the quality and 
quantity of services provided, and 
the compensated party’s ability to 
control the activities generating the 
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revenue, will be among the facts and 
circumstances relevant to determin- 
ing whether the arrangement pro- 
vides an excess benefit. 


Establishing a 
Rebuttable Presumption 

The proposed regulations provide 
a mechanism by which the govern- 
ing board of an exempt organization 
can establish a rebuttable presump- 
tion that a particular financial 
transaction does not result in the 
payment of an excess benefit. The 
presumption arises if the following 
conditions are satisfied: 1) the gov- 
erning body of the organization or a 
committee thereof consisting solely 
of disinteresting members approves 
the transaction; 2) the approving 
group or committee obtains and re- 
lies upon “appropriate data” as to 
the “comparability” of the transac- 
tion to similar transactions involving 
similarly situated organizations; and 
3) the governing body adequately 
documents the basis for its decision 
to approve the transaction." 

With regard to the second require- 
ment, the proposed regulations state 
that a governing body or committee 
has “appropriate data as to compa- 
rability” if, given the knowledge and 
expertise of its members, it has in- 
formation sufficient to determine 
whether a compensation arrange- 
ment will result in the payment of 
reasonable compensation or that a 
transaction will be for fair market 
value. In this regard, relevant in- 
formation would include compensa- 
tion levels paid by similarly situated 
organizations for functionally com- 
parable positions, the availability of 
similar services in the geographic 
area of the exempt organization, in- 
dependent compensation surveys 
compiled by independent firms, ac- 
tual written offers from similar in- 
stitutions competing for the services 
of the disqualified person, and in- 
dependent appraisals of the value of 
property that the applicable organi- 
zation intends to purchase from or 
sell to the disqualified person. How- 
ever, for organizations with receipts 
of less than $1 million, the govern- 
ing body is considered to have “appro- 
priate data as to comparability” if it 


In order to be 
personally liable for 
the 10 percent/ 
$10,000 excise tax, 
a manager must 
knowingly participate 
in an excess benefit 
transaction. 


has data on compensation paid by five 
comparable organizations in the same 
or similar communities for similar 
services. 


Calculating the 
Excise Tax Liability 

The excise tax imposed on a dis- 
qualified person receiving an excess 
benefit is equal to 25 percent of the 
portion of the benefit that is deter- 
mined to be excessive. If more than 
one disqualified person is liable for 
the tax, all of the disqualified per- 
sons are jointly and severally liable. 

In addition to the 25 percent ex- 
cise tax, separate excise taxes also 
are imposed on any manager of a 
charitable organization who know- 
ingly participates in an excess ben- 
efit transaction, unless that partici- 
pation was not willful and was due 
to reasonable cause.'® Excise taxes 
imposed on managers are equal to 
10 percent of the excess benefit, up 
to a maximum of $10,000 per trans- 
action. Each person who is a man- 
ager is jointly and severally liable 
for the excise taxes payable by the 
managers with respect to an excess 
benefit transaction. Managers who 
receive an excess benefit can be li- 
able for both the 25 percent and the 
10 percent/$10,000 excise taxes. 

For purposes of the 10 percent/ 
$10,000 excise tax, a manager is a 
director, officer, or trustee of an ex- 
empt organization, or any individual 
having the powers normally associ- 
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ated with such positions. Individu- 
als acting merely as independent 
contractors to an exempt organiza- 
tion, including the organization’s 
attorneys, accountants, investment 
managers, or other advisors, nor- 
mally are not managers for purposes 
of the 10 percent/$10,000 excise tax. 

In order to be personally liable for 
the 10 percent/$10,000 excise tax, a 
manager must knowingly partici- 
pate in an excess benefit transac- 
tion. Knowingly participating in an 
excess benefit transaction is found 
where 1) the manager had actual 
knowledge of facts supporting the 
characterization of a transaction as 
excessive, 2) the manager was aware 
that the transaction could be treated 
as an excess benefit transaction 
under the intermediate sanctions, 
and 3) the manager negligently 
failed to make reasonable attempts 
to ascertain if the transaction was 
an excess benefit transaction.’ Par- 
ticipating in a transaction can in- 
clude silence or inaction where the 
manager is under a duty to speak 
or act.'® However, if the manager 
opposes the transaction in a man- 
ner consistent with the fulfillment 
of the manager’s responsibilities to 
the organization, that person’s ac- 
tions will not constitute participa- 
tion for these purposes. 

If the managers of an exempt or- 
ganization fully disclose to legal 
counsel (which may include in- 
house counsel) the factual situation 
surrounding the proposed transac- 
tion, and if they rely on a reasoned 
written legal opinion by such coun- 
sel that the transaction will not con- 
stitute an excess benefit transac- 
tion, the 10 percent/$10,000 excise 
tax will not be imposed, even if the 
transaction later is found to be an 
excess benefit transaction.’® To be 
reasoned for purposes of the pro- 
posed regulations, the written legal 
opinion must not merely recite facts 
and express an opinion, but must 
address the facts and applicable law. 


Additional Excise Tax 
for Failure to Correct 

If the excess benefit transaction 
is not “corrected” within the time 
required under the proposed regu- 
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lations, the disqualified person is 
liable for an additional excise tax of 
200 percent of the amount deter- 
mined to be excessive.”° Correcting 
an excess benefit transaction means 
more than simply returning the ex- 
cess benefit, but also may require 
the payment of an additional 
amount to compensate the organi- 
zation for the loss of the use of 
money or other property, or other 
steps necessary to make the organi- 
zation whole. To avoid the payment 
of excise taxes through a correction 
of an excess benefit transaction, the 
disqualified person must correct the 
transaction within the earlier of 1) 
the date of mailing of a notice of 
deficiency and 2) the date on which 
the initial excise tax is assessed by 
the Internal Revenue Service. 


The Future of 

Intermediate Sanctions 
Although it appears that interme- 

diate sanctions are here to stay, the 

implementation of the final regula- 

tions, if not their final content, no 

doubt will be affected by the opin- 


ion handed down by the Seventh 
Circuit earlier this year in United 
Cancer Council v. Comm., 165 F.3d 
1173 (7th Cir. 1999). There, an ex- 
empt organization teetering on the 
brink of bankruptcy contracted with 
a third party fundraiser to solicit 
contributions by large scale direct 
mailings. As a result of the 
fundraiser’s efforts, $28.8 million 
was raised, although under the 
terms of the contract, the fundraiser 
was reimbursed $26.5 million for 
expenses. The facts confirm that the 
terms of the contract were more fa- 
vorable to the fundraiser than are 
the terms of the average fundraising 
contract. 

The Internal Revenue Service re- 
voked the exemption of the organi- 
zation and claimed, among other 
things, that the net earnings of the 
organization had inured to the ben- 
efit of a private shareholder or indi- 
vidual—its third party fundraising 
firm. The Tax Court upheld the re- 
vocation of exemption on private 
inurement grounds, but the Seventh 
Circuit reversed, noting that the 
term “private shareholder or indi- 


vidual” under §501(c)(3) was inter- 
preted by courts to mean an insider 
of the organization. Although it sug- 
gested that the organization may 
have been imprudent in entering 
into such a one-sided contract, the 
Seventh Circuit court found no sense 
in which the one-sided contract had 
transformed the fundraiser into an 
organization insider. On that basis, 
the court determined that there was 
no private inurement. 

As the heir to §501(c)(3)’s “orga- 
nization insider,” §4958’s “disquali- 
fied person” also should be viewed 
in light of the Seventh Circuit’s de- 
cision in United Cancer Council. 
More relevant to the intermediate 
sanctions generally, however, were 
the court’s dramatic comments re- 
garding the government’s response 
to a question from the bench during 
oral argument concerning the appli- 
cable standard of review for deci- 
sions in this area of the law. The 
government’s response was that the 
applicable standard was the “facts 
and circumstances of each case,” a 
position that, interestingly enough, 
appears throughout the proposed 
regulations under §4958. According 
to the Seventh Circuit, a facts and 
circumstances standard “is no stan- 
dard at all, and makes the tax sta- 
tus of charitable organizations and 
their donors a matter of the whim 
of the IRS.” 

It may be that these comments 
resonated with the Internal Rev- 
enue Service, which subsequent to 
the United Cancer Council decision 
indicated in published reports that 
several changes will be made in the 
intermediate sanctions regulations 
before they become final. In addi- 
tion, the National Office of the In- 
ternal Revenue Service recently 
published memoranda issued to its 
field agents notifying them that all 
decisions to impose intermediate 
sanctions must first be submitted to 
the national office for technical advice. 

Still, the proposed regulations 
may be relied upon in their current 
form until final regulations are is- 
sued. Until then, exempt organiza- 
tions will have little choice but to 
implement stringent policies to 
avoid the imposition of intermedi- 


ate sanctions. At a minimum, these 
organizations will be forced to inven- 
tory their disqualified persons and 
managers for purposes of §4958. The 
governing boards of these organiza- 
tions also will need to develop me- 
ticulous record-keeping procedures 
in order to preserve for the record 
all of their deliberations concerning 
the approval of compensation and 
other potential excess benefit trans- 
actions and the materials on which 
their decisions are based. All of this 
will command additional resources 
from organization executives and 
administrators, who should now 
view every potential employee or fi- 
nancial transaction through the lens 
of the intermediate sanctions. For 
better or for worse, intermediate 
sanctions will become a familiar 
participant in the day to day opera- 
tions of exempt organizations. O 


1TLR.C. §501(c)(3). 

2 L.R.C. §4958. 

3 Prop. Reg. §53.4958-3(c). 

* Prop. Reg. §53.4958-3(d)(2). 

5 Prop. Reg. §53.4958-3(e)(2). 

5 Prop. Reg. §53.4958-3(e)(3). 

7 Prop. Reg. §53.4958-3(e)(1). 

8 Prop. Reg. §53.4958-3(f), Example 6. 

° Prop. Reg. §53.4958-4(a)(1). 

10 Prop. Reg. §53.4958-4(b)(3). 

11 Prop. Reg. §53.4958-(4)(c)(2)(ii). 

2 Prop. Reg. §53.4958-4(a)(3) and - 
4(a)(4). 

13 Prop. Reg. §53.4958-5(a). 

14 Prop. Reg. §53.4958-6. 

15 Prop. Reg. §53.4958-6(d)(2). 

16 Prop. Reg. §53.4958-1(d). 

17 Prop. Reg. §53.4958-1(d)(4). 

18 Prop. Reg. §53.4958-1(d)(3). 

19 Prop. Reg. §53.4958-1(d)(7). 

20 Prop. Reg. §53.4958-1(a)(2). 

21 United Cancer Council, 165 F.3d at 
1179. 
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The Willful and Malicious Injury 
Exception to Discharge in Bankruptcy: 


Just How Narrow Should It Be? 


nder 11 U.S.C. §523(a)(6), 

debts for willful and 

malicious injury are ex- 

cepted from discharge in 
bankruptcy.' In 1904, the U.S. Su- 
preme Court held in Tinker v. 
Colwell, 193 U.S. 473 (1904), that 
the willful and malicious injury ex- 
ception did not require proof of spe- 
cific malicious intent to injure the 
creditor. The Court explained that 
if the debtor’s act was intentional 
and necessarily caused injury, the 
requisite malice could be implied in 
law.” Courts applied this standard 
for decades following the Tinker 
decision,’ both under the former 
Bankruptcy Act and the current 
Bankruptcy Code.‘ However, in 
March 1998, the Supreme Court 
abandoned this nearly century-old 
judicial construction in Kawaauhau 
v. Geiger, 118 S. Ct. 974 (1998). 

In Geiger, a physician treated an 
infection in his patient’s foot with 
oral penicillin.’ Although the phy- 
sician knew intravenous penicillin 
was more appropriate, he pre- 
scribed oral penicillin because it 
was less expensive.® The infection 
progressed, requiring amputation of 
the patient’s foot.’ After a trial jury 
awarded the patient a substantial 
sum in a subsequent malpractice 
suit, the physician, who carried no 
malpractice insurance, petitioned 
for bankruptcy.* The bankruptcy 
court ruled the judgment debt was 
for willful and malicious injury and 
denied discharge.® The district court 
affirmed, holding the physician’s 
knowing administration of inferior 
care constituted willful conduct 
and, given the substantial certainty 


by William A. Rountree 


Congress should 
amend §523(a)(6) to 
state explicitly that a 
finding of willful and 

malicious injury 

does not require 
proof of specific 
intent to injure. 


of physical harm, the necessary mal- 
ice was implied in law.’ The U.S. 
Court of Appeals for the Eighth Cir- 
cuit reversed, holding the debt did 
not fall within §523(a)(6).1! The 
court noted the patient did not al- 
lege that injury was intended or that 
the physician believed injury was 
substantially certain to result.'” 
The Supreme Court framed the 
issue on appeal as whether 
§523(a)(6) applies to intentional 
acts that cause injury, or only to 
acts committed with the actual in- 
tent to injure.’ It noted that legis- 
lative reports defined willful as “de- 
liberate or intentional.” Because 
“willful” modifies “injury” in the 
language of the statute, the Court 
determined that §523(a)(6) applies 
only to deliberate or intentional in- 
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juries. Moreover, the Court rea- 
soned that the statutory formula- 
tion causes the lawyer’s mind to fo- 
cus on intentional torts.'® 
Intentional torts require that an 
actor intend not only the act itself, 
but also the consequences of the 
act." 

The Court explained that the al- 
ternate construction of §523(a)(6) 
would render the exception overly 
broad.'* Intentionally turning the 
steering wheel of a car while ne- 
glecting to look for oncoming traf- 
fic could qualify as willful and ma- 
licious.'® An intentional breach of 
contract also might fit the descrip- 
tion. In other words, if the excep- 
tion were construed as applying to 
ail intentional acts that cause in- 
jury, recklessly and negligently in- 
flicted injuries would come within 
the statute’s compass. 

The Geiger court identified the 
issue on appeal as a pivotal ques- 
tion regarding the scope of 
§523(a)(6).2° However, previous ju- 
dicial resolutions of this same issue 
have had very little impact on the 
scope of the exception.”! Courts ap- 
plying the Tinker standard required 
an intentional act which necessar- 
ily caused injury.”” A minority of 
courts rejected the Tinker standard, 
reasoning that it was overruled by 
the Bankruptcy Reform Act of 
1978.”° These courts required spe- 
cific intent to injure; but they held 
this element was satisfied if the 
debtor committed an intentional act 
which was substantially certain, 
from an objective point of view, to 
cause injury.** Therefore, the 
creditor’s burden of proof was virtu- 
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ally identical under either judicial 
approach. Each required a showing of 
an intentional act with an objectively 
high probability of causing harm. 

The Geiger court’s rejection of the 
Tinker standard was a departure 
from the law in most circuits.” But, 
if specific intent could still be estab- 
lished by objective foreseeability, 
the scope of the exception would not 
have changed significantly. How- 
ever, by expressly limiting 
§523(a)(6) to debts arising from in- 
tentional torts, the Court prescribed 
a new burden of proof for creditors.”® 
The Restatement definition of in- 
tent, to which the Court cited,?’ re- 
quires that the actor either desire 
the consequences of an act or know 
the consequences are substantially 
certain to result.”* Under this defi- 
nition, proof of a deliberate act sub- 
stantially certain to cause injury 
cannot establish intent. Rather, 
there must be evidence showing the 
actor knew of the substantial cer- 
tainty.”° Proof of an intentional tort 
thus requires evidence of the actor’s 
subjective mindset.*° 

In most cases litigated under 
§523(a)(6), subjective intent to in- 
jure is quite difficult to prove.*! For 
example, in malpractice cases like 
Geiger, the professional who com- 
mits malpractice almost never in- 
tends to injure his or her patient or 
client. Rather, the professional is 
guilty of some degree of negligence. 
Under the new Geiger standard, 
such professional negligence, no 
matter how egregious, no longer sat- 


isfies the willful and malicious re- 
quirement.” This is a drastic depar- 
ture from the previously settled 
state of law in this area.** Under the 
Geiger standard, professionals who 
carry no malpractice insurance may 
escape civil responsibility for mal- 
practice simply by filing for bank- 
ruptcy. 

Geiger’s greatest impact, however, 
has been in collateral conversion 
cases.** Creditors most commonly 
raise the willful and malicious injury 
exception in this type of case, when 
the debtor has breached a security 
agreement before filing for bank- 
ruptcy.* In the typical scenario, the 
debtor converts the creditor’s collat- 
eral to the debtor’s own use in an at- 
tempt to maneuver a financial turn- 
around. When this effort fails, the 
debtor files for bankruptcy, leaving 
the creditor with a worthless unse- 
cured claim. In these cases, the 
debtor usually intends the act of con- 
version,** but not the subsequent in- 
jury to the creditor. The debtor is not 
trying to injure the creditor, but to 
avoid personal financial ruin.*’ 

Before Geiger, an intentional con- 
version which necessarily injured a 
creditor was willful and malicious, 
even without a showing that the 
debtor intended injury.** However, 
for the past year since Geiger was 
decided, courts have required credi- 
tors to prove that their debtors ei- 
ther converted collateral with intent 
to injure or converted collateral with 
knowledge that injury was substan- 
tially certain to result.®*® As noted by 


one Florida court, it is no longer suf- 
ficient to show that the debtor’s con- 
version was substantially certain, 
from an objective point of view, to 
cause injury.” 

The burden of proof that Geiger 
imposes on creditors is nearly insur- 
mountable in collateral conversion 
cases.*! Proof of a debtor’s subjective 
mindset is difficult even in cases 
when the debtor likely harbors the 
requisite intent. But in collateral 
conversion cases, where the debtor 
invariably lacks malicious intent 
toward the creditor, the burden is 
particularly onerous. 

The Geiger standard decreased 
the protection that courts tradition- 
ally supplied to creditors. Therefore, 
lenders now will have to take other 
measures to ensure the safety of 
their collateral. For the consumer 
borrower, this may mean more dif- 
ficulty in obtaining a loan with fa- 
vorable terms. For the commercial 
borrower, this may mean closer 
monitoring of the proceeds of inven- 
tory collateral. This will conse- 
quently increase the costs of busi- 
ness operation; and those costs 
likely will be passed on to the con- 
sumer. 

In an attempt to avoid an exces- 
sively broad exception from dis- 
charge, the Geiger court rendered 
§523(a)(6) overly narrow. The Court 
could have just as easily achieved 
its objective while retaining the 
Tinker standard. Courts applying 
the Tinker standard in the past im- 
posed varying foreseeability require- 
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ments.*? Some courts held that mal- 
ice could be implied in law if the 
debtor’s act had only a high prob- 
ability of causing harm, while oth- 
ers required that the debtor’s act be 
almost certain to cause harm.* If 
the Geiger court had retained the 
Tinker standard, it could have fash- 
ioned its own foreseeability require- 
ment to create a reasonable exception 
from discharge. It could have imposed 
a foreseeability requirement strict 
enough to avoid a slippery slope, while 
sparing creditors the burden of prov- 
ing subjective intent. 

The Tinker standard has proven 
workable for nearly a century, and 
the courts should not abandon it 
now. Congress should amend 
§523(a)(6) to state explicitly that a 
finding of willful and malicious in- 
jury does not require proof of spe- 
cific intent to injure. O 
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Environmental 


and Land Use Law 


Federal Appellate Court Revives the 


Nondelegation Doctrine in Environmental Case 


fundamental prerequi- 

site for the growth of the 

federal government in 

the 20th century has 
been the ability of Congress to del- 
egate broad powers and duties to 
agencies in the executive branch. 
This delegation of power, however, 
cannot be unbridled; the U.S. Su- 
preme Court has on occasion invali- 
dated acts of Congress for a viola- 
tion of the “nondelegation” doctrine.! 
While some commentators have de- 
clared the nondelegation doctrine to 
be a dead relic from New Deal era 
jurisprudence, others have main- 
tained that nondelegation principles 
are essential to ensure that the ba- 
sic public policy decisions are made 
by the elected Congress rather than 
the less accountable agency admin- 
istrators.” The U.S. Court of Ap- 
peals, District of Columbia Circuit, 
recently reinvigorated this debate 
with its decision in American Truck- 
ing Associations (ATA), Inc., v. EPA, 
1999 WL 300618 (D.C. Cir. May 14, 
1999). The court remanded two air 
quality standards back to the U.S. 
Environmental Protection Agency 
(EPA), holding that the EPA’s inter- 
pretation of the Clean Air Act (CAA) 
in promulgating the two standards 
would render the CAA unconstitu- 
tional for violating the 
nondelegation doctrine. This opinion 
was immediately denounced by EPA 
Administrator Carol Browner before 
a Senate subcommittee as “extreme, 
illogical, and bizarre.”* 

To set the stage, the federal CAA 
directs the EPA to develop and pe- 
riodically revise National Ambient 
Air Quality Standards (NAAQS) for 
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twice to invalidate 
acts of Congress. 


air pollutants once the EPA deter- 
mines that a pollutant may reason- 
ably be anticipated to endanger 
public health or welfare.* A NAAQS 
must be established at the level of 
protection which is “requisite to pro- 
tect the public health” with an “ad- 
equate margin of safety.”° Under 
the Clinton administration, the 
EPA has engaged in an aggressive 
program to strengthen the NAAQS 
for ozone and particulate matter 
(PM), and to reduce emissions of 
precursors to both pollutants. In 
July 1997, the EPA promulgated a 
more stringent NAAQS for ozone 
(the “eight-hour ozone standard”) 
and a new NAAQS for fine particu- 
late matter (PM, ,).° In separate ac- 
tions based in part on these two 
standards, the EPA recently pro- 
mulgated a 22-state program for 


significantly reducing NOx emis- 
sions in the eastern U.S. (the “NOx 
SIP Call”) and the Regional Haze 
Rule which will ultimately further 
reduce NOx emissions and ambient 
concentrations of PM, ..’ 

Numerous interests challenged 
the validity of the eight-hour ozone 
standard and the PM, standard, 
including electric utilities, indus- 
trial interests, a trucking associa- 
tion, and several of the Midwestern 
states that would bear the brunt of 
compliance with the NAAQS due to 
the high level of industrial activity 
in their states. The EPA, various 
public interest environmental and 
health organizations, and several 
Northeastern states which claim to 
be receiving pollution from upwind 
(Midwestern) states defended these 
NAAQS. Collectively, the petition- 
ers’ principal challenge to the 
NAAQS was to question the valid- 
ity of the scientific data used to sup- 
port their promulgation. However, 
certain small business petitioners 
also advanced the argument that 
the EPA had construed §§108 and 
109 of the CAA so broadly as to ren- 
der them unconstitutional delega- 
tions of legislative power.® 

This “nondelegation” doctrine is 
rooted in the separation of powers 
principle that is the basis of our tri- 
partite form of government.’ It pro- 
hibits Congress from delegating its 
legislative power to another branch 
of government. However, Congress 
is free to seek assistance in the per- 
formance of its legislative duties so 
long as it prescribes an “intelligible 
principle” which constrains another 
branch’s exercise of the delegated 
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authority.’’°Although the nondelega- 
tion doctrine has been a part of U.S. 
Supreme Court jurisprudence for 
well over 100 years, it has been re- 
lied upon only twice to invalidate 
acts of Congress, with both in- 
stances in 1935 where the Court 
struck down New Deal legislation.” 
Despite the fact that the Supreme 
Court has rejected all of the 
nondelegation claims to come before 
it over the past six decades, a three- 
judge panel of the D.C. Circuit re- 
lied on the nondelegation doctrine 
to remand the eight-hour ozone 
standard and PM,,, standard to the 
EPA in ATA.” In revising the 
NAAQS for ozone to 0.08 parts per 
million (ppm) from a level equiva- 
lent to 0.09 ppm, the EPA consid- 
ered the severity of the adverse ef- 
fects wrought by a pollutant, the 
certainty that the adverse effects 
will occur, and the size of the popu- 
lation that will be affected.’* Al- 
though the factors relied upon by the 
EPA are “reasonable,” they are in- 
complete because: 
EPA appears to have articulated no “in- 
telligible principle” to channel its appli- 
cation of these factors; nor is one appar- 
ent from the statute .... Here it is as 
though Congress commanded EPA to 
select “big guys,” and EPA announced 
that it would evaluate candidates based 
on height and weight, but revealed no 
cut-off point. The announcement, though 
sensible in what it does say, is fatally 


incomplete. The reasonable person re- 
sponds, “How tall? How heavy?”"* 


Thus the EPA never provided an 
explanation to the satisfaction of the 
court for choosing 0.08 ppm, as op- 
posed to 0.07 ppm, 0.09 ppm, or some 
other level. The EPA failed to con- 
tradict the intuitive proposition that 
strengthening the ozone standard 
further would result in additional 
public health benefits.!* Therefore, 
the court held, the EPA’s promulga- 
tion of the eight-hour ozone standard 
and the PM, . standard violated the 
nondelegation doctrine because the 
EPA exercised too much discretion 
in establishing the NAAQS. Since 
the EPA may be able to promulgate 
a NAAQS in accordance with consti- 
tutional requirements, the court re- 
manded both NAAQS to the EPA 
rather than striking down §§108 and 
109 of the CAA as unconstitutional.'® 


The court 
recognized that the 
EPA faces a difficult 

task in adopting a 
constitutionally 
sufficient “intelligible 
principle.” 


The court recognized that the EPA 
faces a difficult task in adopting a 
constitutionally sufficient “intelli- 
gible principle.” Prior interpreta- 
tions of the CAA, affirmed by the 
court in the ATA opinion, prohibit 
the EPA from considering the most 
obvious principle—a cost-benefit 
analysis—in establishing a NAAQS.” 
The court concluded that if the EPA 
cannot discern an intelligible prin- 
ciple, then it can so report to Con- 
gress and seek legislation ratifying 
its proposed NAAQS."* Therefore, 
the court has anticipated that §§108 
and 109 of the CAA ultimately may 
be held unconstitutional if no intel- 
ligible principles exist to validate 
the EPA’s promulgation of NAAQS. 

If the nondelegation doctrine is to 
remain a viable element of federal 
jurisprudence, then the instant case 
is a prime candidate for its applica- 
tion. In the CAA, Congress directed 
the EPA to establish NAAQS at lev- 
els “requisite” to protect public 
health with an adequate margin of 
safety.'® Given that ozone is a natu- 
rally occurring,” nonthreshold pol- 
lutant,”! the court recognized that it 
may be impossible for the EPA to 
comply with this mandate for 
ozone.” Thus, in choosing a level for 
the ozone NAAQS, the EPA invari- 
ably must make policy decisions as 
to how much pollution is too much 
and what level is acceptable. Al- 
though the EPA is precluded from 
considering costs in establishing 
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NAAQS, the fact is that lowering the 
ozone NAAQS by 0.01 ppm (from 
0.09 to 0.08) is projected by the EPA 
to result in national compliance costs 
of 9.6 billion dollars per year above 
and beyond the annual costs that 
would be incurred by retaining the 
former one-hour ozone standard.”° 

While it seems desirable for Con- 

gress, rather than an agency, to 
make such an important decision, 
some argue that the court’s 
nondelegation holding nonetheless 
runs contrary to established prece- 
dent. In a vigorous dissent to the 
majority’s nondelegation holding, 
Circuit Judge Tatel responds to the 
majority’s holding as follows: 
The Clean Air Act has been on the books 
for decades, has been amended by Con- 
gress numerous times, and has been the 
subject of regular oversight hearings. 
The Act has been parsed by this circuit 
no fewer than ten times in published 
opinions delineating EPA authority in 
the NAAQS setting process. Yet this 
court now threatens to strike down sec- 
tion 109 of the Act as an unconstitutional 
delegation of congressional authority 
unless EPA can articulate an intelligible 
principle cabining its discretion. In doing 
so, the court ignores the last half-century 
of Supreme Court jurisprudence. . . .”4 

Based on the Supreme Court’s 
most recent nondelegation holding, 
Judge Tatel’s view could be followed 
on appeal. 

Since 1935, the Supreme Court 
has rejected nondelegation chal- 
lenges to acts of Congress in at least 
eight written opinions without ac- 
cepting a nondelegation challenge 
even once.” The Supreme Court’s 
most recent significant review of the 
nondelegation doctrine was in 
Mistretta v. U.S., 488 U.S. 361, 371 
(1989). In an 8-1 decision, the Court 
upheld the act which allowed the 
U.S. Sentencing Commission to es- 
tablish the federal sentencing guide- 
lines and specifically rejected the ap- 
plication of the nondelegation 
doctrine. Despite the fact that the 
commission enjoyed “significant dis- 
cretion in formulating guidelines,” 
the Court harbored “no doubt” that 
Congress’ delegation satisfied consti- 
tutional requirements.”* The Court 
noted that “without deviation,” it has 
upheld Congress’ ability to delegate 
power under broad standards since 
1935.?" 
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The Court characterized its 
nondelegation jurisprudence as 
“driven by a practical understand- 
ing that in our increasingly complex 
society, replete with ever changing 
and more technical problems, Con- 
gress simply cannot do its job absent 
an ability to delegate power under 
broad general directives.” Surely 
modern regulation in the environ- 
mental arena in general, and the 
establishment of NAAQS in particu- 
lar, qualifies as “complex” and “tech- 
nical,” thus similarly allowing Con- 
gress to delegate power to the EPA 
under broad general directives. 

Even the lone dissenting justice 
in Mistretta (Scalia) concluded that 
the nondelegation doctrine did not 
apply to the case before it. In fact, 
Justice Scalia went even further 
than the majority, declaring that the 
nondelegation doctrine is a concept 
that is not readily enforceable by the 
courts.”? Given the extensive Su- 
preme Court nondelegation prece- 
dent, he pondered, “What legislated 
standard, one must wonder, can pos- 
sibly be too vague to survive judi- 
cial scrutiny, when we have repeat- 
edly upheld, in various contexts, a 
‘public interest’ standard?”® The 
CAA provision directing the EPA to 
establish NAAQS which are “requi- 
site to protect the public health” 
with an “adequate margin of 
safety”*! seems to constrain the EPA 
discretion more than an authoriza- 
tion to establish NAAQS in the 
“public interest” would, so it could 
be found valid under this precedent. 

The invocation of the nondelega- 
tion doctrine to return to Congress 
the responsibility to make the tough 
policy decisions inherent in the es- 
tablishment of the NAAQS at issue 
does seem appropriate, however, 
given the financial burden to be im- 
posed on the national economy to 
comply with the EPA’s new eight- 
hour ozone standard.* But given the 
Supreme Court nondelegation prece- 
dent and the history of the CAA as 
recorded by Judge Tatel, the Su- 
preme Court may grant certiorari to 
review this case if so requested. The 
EPA has filed a petition for the D.C. 
Circuit to rehear the case en banc. 
As of press time, the D.C. Circuit had 


not acted on this petition, and the 
filing of this petition serves to stay 
the effect of the ATA opinion pend- 
ing a decision on the petition, unless 
the court orders otherwise. There- 
fore, the ATA opinion currently has 
no legal effect, and either the D.C. 
Circuit sitting en banc or the Su- 
preme Court (or both) may still weigh 
in on this nondelegation issue before 
it is ultimately resolved. O 


1 See A.L.A. Schechter Poultry Group 
v. U.S., 295 U.S. 495 (1935); Panama Re- 
fining Co. v. Ryan, 293 U.S. 388 (1935). 

2 See, e.g., Industrial Union Dept., 
AFL-CIO v. American Petroleum Insti- 
tute, 448 U.S. 607, 687 (1980) 
(Rehnquist, J., concurring), for a listing 
of articles on both sides of this issue. 

3 BNA, Inc. Env’r Rep. 158 (May 28, 
1999). Browner is the administrator of 
the U.S. Environmental Protection 
Agency. 

4 42 U.S.C. §108(a)(1)(A). 

5 42 U.S.C. §109(b)(1). 

6 See 62 Fed. Reg. 38856 and 38652 
(July 18, 1997). Note that ozone is not 
emitted directly into the atmosphere; it 
is formed through complex reactions be- 
tween nitrogen oxides (NOx) and vola- 
tile organic compounds (VOCs) in the 
presence of sunlight. Similarly, while 
some PM, , is directly emitted to the at- 
mosphere, the majority of it is formed 
by the conversion of NOx into nitrate 
particles and sulfur dioxide (SO,) into 
sulfate particles. 

7 See 63 Fed. Reg. 57356 (Oct. 27, 1998) 
and 64 Fed. Reg. 35714 (July 1, 1999), 
respectively. In a separate case, on May 
25, 1999, the District of Columbia Cir- 
cuit indefinitely stayed the implemen- 
tation of the NOx SIP Call pending its 
decision on the merits. 

8 ATA, 1999 WL 300618 at 1. 

® Mistretta v. U.S., 488 U.S. 361, 371 
(1989). 

10 Td. (citing J.W. Hampton, Jr. & Co. 
v. U.S., 276 U.S. 394 (1928) (Taft, C.J.)) 

1 Clinton v. City of New York, 524 U.S. 
___ (1998), 141 L. Ed. 2d 393, 443 (Breyer, 
J., dissenting) (citing Schechter Poultry 
and Panama Refining). However, this 
should not be interpreted to mean that 
nondelegation has been a nonissue for 
six decades. In 1980 concurring opinion, 
Justice Rehnquist (now the Court’s Chief 
Justice), wrote that a portion of the Oc- 
cupational Safety and Health Act of 1970 
violated the nondelegation doctrine. In- 
dustrial Union Dept., AFL-CIO v. Ameri- 
can Petroleum Institute, 448 U.S. 607 
(1980). 

12 The court also vacated the NAAQS 
for coarse particulate matter for being 
arbitrary and capricious. Fine particu- 
late matter is defined as particles mea- 
suring 2.5 microns or less in diameter. 
Coarse particulate matter is defined as 
particles measuring less than 10 microns 
but more than 2.5 microns in diameter. 
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18 ATA, 1999 WL 300618 at 2. Note that 
both ozone and PM,, are nonthreshold 
pollutants, meaning that they will have 
some adverse impact at any concentra- 
tion above zero. Therefore, there is no 
bright-line concentration below which 
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16 Td. at 6. 

4. 
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20 ATA, 1999 WL 300618 at 31. 
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posed Regional Haze Rule, pp. ES-11, 12, 
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*4 ATA, 1999 WL 300618 at 27. Inter- 
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and Ginsburg) were appointees of Presi- 
dent Reagan, whereas Judge Tatel was 
appointed by President Clinton. 
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26 Td. at 377 and 374. 

27 Id. at 373. 
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2° Td. at 415 (Scalia, dissenting). 

30 Td. at 416 (Scalia, dissenting) (citing 
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U.S. 190, 216-217 (1943); New York Cen- 
tral Security Corp. v. U.S., 287 U.S. 12, 
24-25 (1932)). 

31 Supra note 5. 

382 Note that the $9.6 billion dollar per 
year estimate may be conservative, and 
it does not include the costs to comply 
with the EPA’s new fine particulate 
matter standard, which was also re- 
manded in the ATA opinion. 

33 Fep. R. App. P. 41(d)(1). 
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Elder 


Law 


The Elderly and Patient Dumping 


Ithough patients in “right 

to refuse medical treat- 

ment” cases have trouble 

terminating their medical 
care, many persons have difficulty 
obtaining medical care in the first 
place because they are refused ad- 
mission to hospitals. This problem 
is termed “patient dumping.”! 

Also known as “demarketing of 
services” or “management of patient 
mix,”” patient dumping refers to the 
hospital practice of transferring or 
refusing to treat persons who are 
indigent, uninsured, or otherwise 
undesirable to admit.’ Patient 
dumping has origins in the common 
law no-duty rule.* This rule pro- 
vides that hospitals have no duty 
to admit and treat all patients who 
seek care and, in some cases, have 
no duty even to specify reasons for 
rejecting patients.® Hospitals often 
“dump” patients who arrive at hos- 
pital wards either without any 
health insurance or with only Med- 
icaid insurance—a program which 
physicians know provides low reim- 
bursement payments. 

The economic pressures placed 
upon hospitals over the past decade 
increased the frequency of patient 
dumping in cases falling under the 
no-duty rule.® This rule and the 
ability of hospitals to refuse medi- 
cal treatment have been limited by 
the Consolidated Omnibus Budget 
Reconciliation Act (COBRA) of 
1986, 42 U.S.C. §1395dd (1994) and 
the Emergency Medical Treatment 
and Active Labor Act (EMTALA),42 
U.S.C. §1395dd (1994)—an amend- 
ment to COBRA. 

In the final analysis, it will be 
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the underlying 
motive to help them, 
must replace the 
all-consuming 
profit motive. 


seen that the elderly will be secure 
from the indignity of patient dump- 
ing only when society and the 
health care industry acknowledge 
their inherent value as an impor- 
tant segment of contemporary 
American life. 


EMTALA: Patient Dumping 
and the Federal Response 
Before COBRA and EMTALA lim- 
ited a hospital’s right to refuse 
medical treatment to patients, the 
common law’s no-duty rule was re- 
stricted only by four exceptions: 1) 
once a hospital provides medical 
care, it must do so nonnegligently; 
2) once a person gains “patient” sta- 
tus, the caregiver must aid and pro- 
tect that patient; 3) where a person 


relies upon a caregiver’s custom of 
providing emergency care, a duty to 
provide that care exists; and 4) true 
“emergency” cases obviate the no- 
duty rule.’ Although it has been 
asserted that the no-duty rule was 
applied narrowly,’ its application 
was apparently widespread enough 
to provoke Congress to pass 
EMTALA.’ Before EMTALA, ex- 
perts estimated that hospitals 
dumped up to 250,000 patients a 
year.!° 

Congress recognized the public 
need to reduce the incidence of pa- 
tient dumping when it enacted CO- 
BRA and EMTALA’s anti-dumping 
provisions.'! Section 1395 of 
EMTALA provides in pertinent 
part: “If a patient at a hospital has 
an emergency medical condition 
which has not been stabilized .. . 
the hospital may not transfer the 
patient unless—the transfer is an 
appropriate transfer to that facil- 
ity.” (42 U.S.C. §1395 (c)(1)(B) 
(1994)). EMTALA applies to hospi- 
tals that receive federal funds from 
the Medicare and Medicaid pro- 
grams, and provides for civil mon- 
etary fines against participating 
hospitals and physicians who vio- 
late it.” 

Hospitals and physicians will vio- 
late §1395 either “by failing to de- 
tect the nature of the emergency 
condition through inadequate 
screening procedures, [or after de- 
tecting the emergency nature of the 
patient’s condition,] by failing to 
stabilize the condition before releas- 
ing the plaintiff.”’* However, a 
threshold requirement needed to 
protect a patient under EMTALA is 
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that the patient must arrive at a 
hospital’s emergency room in an 
emergency condition." In sum, then, 
to plead a §1395 claim, a patient 
must prove: 1) that he or she arrived 
at a defendant hospital’s emergency 
room in an emergency condition; 
and 2) either that the hospital failed 
to screen the patient adequately in 
order to determine an emergency 
condition or that the hospital dis- 
charged or transferred the patient 
before the emergency condition had 
passed.® 

EMTALA’s powers are broad. It 
requires hospitals which execute 
Medicare provider agreements with 
the federal government to treat “all 
human beings who enter their emer- 
gency departments” in accordance 
with the act’s provisions.'® The act 
is alleged to have such a “landslide 
potential” that its reach in the area 
of health law has been compared to 
the pervasive Racketeering Influ- 
enced and Corrupt Organization 
statute in the area of business fraud 
and corporate law."’ 


Statutory and Administrative 
Shortcomings 

EMTALA should serve to prevent 
hospitals’ dumping of uninsured and 
underinsured persons who enter 
emergency wards of hospitals. De- 
spite its provisions, however, pa- 
tient dumping continues, and judi- 
cial enforcement of EMTALA 
appears to be waning. Only nine per- 
cent of the hospitals cited by the 
Health Care Financing Administra- 
tion (HCFA) for violating EMTALA 
were punished.'* Between 1986 and 
1992, HCFA investigated 268 hos- 
pitals for 302 EMTALA violations, 
but only fined 17 of them.’® 

It has been suggested that 
EMTALA is ineffective because it 
has definitional flaws and enforce- 
ment shortcomings.” Specifically, 
because the statute’s key words are 
either defined vaguely or not defined 
at all, courts juggle testimonies of 
medical experts and extract their 
own definitions.”! Oftentimes, the 
legislative history of EMTALA has 
been of value to judicial 
decisionmaking—but it has also pro- 
vided a basis for broadening the 


statute’s reach.” 

Judicial constructions of 
EMTALA’s language remain prob- 
lematic because the courts must in- 
terpret the statute’s undefined 
terms and also apply those terms to 
a particular hospital’s practice. For 
example, in Baber v. Hospital Cor- 
poration of America, 977 F.2d 872 
(1992), the Fourth Circuit Court of 
Appeals had to interpret and apply 
the undefined term, “appropriate 
medical screening examination,” to 
determine whether a hospital vio- 
lated EMTALA’s §1395dd(e)(1)(A).”* 
It determined that because Con- 
gress left this term undefined, it 
would scrutinize the phrase on a 
case-by-case basis and, thus, not cre- 
ate an a priori definition or struc- 
ture a reasonableness standard for 
interpreting the phrase, itself. 

The Baber case illustrates how 
EMTALA’s statutory faults have 
hampered its effectiveness. Other 
courts have criticized EMTALA for 
being plagued by “weasel words.”” 
EMTALA fails to define—or defines 
only vaguely—other key statutory 
terms such as “emergency medical 
condition” (42 U.S.C. §1395dd(e)(1)(A) 
(1994)), “to stabilize” (42 U.S.C. 
§1395dd(c)(1)(A) (1994)), and “reason- 
able transfers.”* These terms, then, 
become EMTALA’s so-called Achil- 
les’ heels. EMTALA’s flexible statu- 
tory language may well be the cen- 
tral reason why only nine percent of 
hospitals that HCFA cites for 
EMTALA violations receive actual 
punishment.”’ 

EMTALA’s protections do not suf- 
ficiently reassure those uninsured 
elderly patients who seek hospital 
care that they will be protected 
against patient dumping. Although 
elderly persons who have neither 
Medicare nor private insurance may 
have an increased risk of being 
dumped, these individuals also may 
be denied adequate emergency 
medical treatment for other rea- 
sons.” For example, some unethical 
physicians discriminate against per- 
sons with diseases such as AIDS” 
and other physicians favor treating 
patients with simple ailments over 
patients with complex ones in order 
to reduce their risks of malpractice.*° 
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Irregularities Within DHHS 

While Congress created EMTALA 
in order to curb the number of pa- 
tients dumped by hospitals and phy- 
sicians, it unfortunately provided 
this statute with a faulty enforce- 
ment mechanism. (42 U.S.C. 
§1395dd(d) (1994)). To compound 
EMTALA’s inherent weaknesses, 
the U.S. Department of Health and 
Human Services (DHHS) has estab- 
lished a record of very limited en- 
forcement against hospitals and 
physicians who violate it.*" 

One of EMTALA’s most powerful 
provisions included the right of 
DHHS to suspend or terminate the 
Medicare contract of a hospital 
found to dump patients. (42 U.S.C. 
§1395dd(d)(1)). Yet, when it realized 
that suspending a hospital’s Medi- 
care contract would harm dispropor- 
tionately those persons who depend 
solely on Medicare, Congress re- 
voked this power.*” Congress did, 
however, leave intact the DHHS’s 
authority to fine ($50,000 per inci- 
dent) physicians who violate know- 
ingly EMTALA and hospitals who 
violate negligently EMTALA. (42 
U.S.C. §1395dd(d)(1)). Nevertheless, 
it has been suggested that hospitals 
faced with EMTALA fines continue 
to dump indigent patients because 
the fines issued by DHHS often are 
less than the costs of the medical 
care they refuse to give.** 


Strengthening EMTALA 

To strengthen EMTALA’ effec- 
tiveness, Congress must clarify its 
definitions and broaden its enforce- 
ment mechanisms and the DHHS 
must improve its own enforcement 
procedures. Congress should model 
EMTALA after state and local anti- 
dumping programs. For example, in 
California, a state law penalizes 
hospitals which receive dumped pa- 
tients but which fail to report the 
dumping hospitals.** Congress could 
improve EMTALA enforcement by 
developing a similar “failure to re- 
port dumping hospitals” penalty for 
those hospitals which accept the 
dumped patients. 

Congressional efforts could also 
be undertaken to require hospitals 
to follow the practice of a Texas pub- 
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lic hospital which requires other 
hospitals to telephone and secure 
the acceptance of any patient they 
wish to transfer to the public hospi- 
tal.*° The hospital monitors the 
transfers by recording all incoming 
telephone calls.** This hospital’s 
practice has reduced the number of 
unstable patient transfers and 
deaths related to transfers.*’ 

Crucial to the whole issue of 
EMTALA coverage is whether hos- 
pitals should retain both admitting 
and exclusion powers or relinquish 
the prerogative to an inept and in- 
sensitive federal bureaucracy.** 
Linked inextricably to this concern 
is the ultimate question of whether 
EMTALA will — over time — “in- 
crease the number of lives saved, or 
— more properly — raise them to a 
level that justifies the public expen- 
ditures.”*° 


Ethical Obligations 
to Treat the Elderly 

In a society where the elderly are 
more susceptible to illness and dis- 
ability than any other age group,*° 
they “ought to command special at- 
tention in matters pertaining to 
health care.”*! Clearly, access to hos- 
pitals and health care resources is 
an important concern to them.“ 
Many in fact have Medicare, or pri- 
vate insurance, or both; but many 
others have neither. As with society 
as a whole, the elderly population 
is composed of persons having vari- 
ous income levels, interests, and 
needs.** Even if society’s ethical con- 
sensus advocated unlimited access 
to health care, health care provid- 
ers still would be unlikely to provide 
health care to persons unable to pay 
for it.** Patient dumping and access 
to health care remain prominent is- 
sues for the elderly because elderly 
persons typically are not economi- 
cally productive.* Indeed, the popu- 
lation of elderly is impoverished dis- 
proportionately and disadvantaged 
economically.* 

Some physicians and patients 
have adopted a consumerist image 
of the physician as an independent 
contractor who sells his or her 
knowledge and skill to patients who 
demand care.*’ This contractual 


model of medical care** overlooks 
the moral and ethical considerations 
inherent within an emergency pa- 
tient-physician situation and be- 
littles the idea that a doctor should 
make “a correct technological (medi- 
cal) choice consonant with a 
patient’s needs and desires.”*° In 
addition, for-profit hospitals face an 
inelastic demand for services, which 
contribute ultimately to their being 
unresponsive to altruistic social 
winds.” 

Americans should be offended 
particularly by hospitals dumping 
elderly patients because the elderly 
are characterized as recruited to 
poverty after relatively decent work- 
ing lives.*! An elderly person’s “so- 
cial worth” and corresponding 
health care resource allocation 
should not be determined by his or 
her ability to be a rational con- 
sumer who has saved money to 
purchase healthful retirement 
years. Instead, health care should 
be allocated by considering the fair- 
ness to the persons who need care 
the most—specifically, the sick and 
indigent elderly. 


Conclusion 

When society allows health care 
providers to operate and profit in 
any community, an ethic of fairness 
—which respects the wisdom,” self 
respect,** and achievement of the 
elderly—should be in place and, in- 
deed, controlling.® Respect for the 
dignity and autonomy of elderly pa- 
tients, as well as the underlying 
motive to help them, must replace 
the all consuming profit motive held 
by both hospitals and physicians as 
the lodestar for American health 
care delivery. In order to reach this 
goal, society should restrict medical 
licenses to health care providers who 
will care for the indigent elderly as 
a condition for doing business with 
the rest of society. Only then might 
the incidence of dumping elderly 
patients be diminished signifi- 
cantly. O 
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General 


Practice 


Subcontractors/Suppliers Beware: 


Form Over Substance 


he recent trend of at least 

some Florida courts to pre- 

fer form over substance 

should send bells of alarm 
through the construction industry. 
The problem is focusing on the re- 
quirements of F.S. §713.06, man- 
dating that subcontractors and sup- 
pliers who are not in direct privity 
with the owner must send a timely 
and adequate “notice to owner” to 
preserve their statutory construc- 
tion lien rights. 

F.S. §713.06 serves a noble pur- 
pose because it makes the owner 
aware of who is supplying labor and 
materials to the site, in an effort to 
keep the owner from paying twice 
for the same work. The statute re- 
quires that the notice to owner “sub- 
stantially” follow the statutory 
form. The statute does not require 
the precise statutory form to be 
used. Further, the statute states 
that “[ilf a lienor has substantially 
complied with the provisions of 
paragraphs (a), (b), and (c), errors 
or omissions do not prevent the en- 
forcement of a claim against a per- 
son who has not been adversely af- 
fected by such omission or error.”! 

The claim of lien statute? also 
does not require that the precise 
statutory form be used. F.S. 
§713.08(3) requires only that the 
form be “substantially” similar to 
the statutorily prescribed form. 
F.S. §713.08(4)(a) also allows for 
some insubstantial discrepancies 
by stating: “The omission of any of 
the foregoing details or errors in 
such claim of lien shall not, within 
the discretion of the trial court, pre- 
vent the enforcement of such lien 


by Howard J. Hollander 


By the Seabridge, 
Kronauer, and 
Chapman courts 
ignoring any 
discussion of 
the “adverse 
consequence test,” 
it would seem that 
the time for conflict 
certiorari is at hand. 


as against one who has not been ad- 
versely affected by such omission or 
error.”® 

Since both the notice to owner 
statute and the claim of lien stat- 
ute allow some mistakes in detail 
without jeopardizing enforcement of 
the lien, the earlier court decisions 
gave meaning to this latitude by re- 
fusing to disallow the validity of the 
construction lien if there were no 
adverse consequences to the owner. 
Thus, in Symons Corp. v. Tartan- 
Lavers Delray Beach, Inc., 456 So. 
2d 1254 (Fla. 4th DCA 1984), a dis- 
crepancy in the name of the owner 
listed in the notice to owner did not 
prevent enforcement of the lien. In 
a common sense approach, the 
Symons court reviewed the mistake 
in the owner’s name, designating 


“Lavers Delray Racquet Club,” in- 
stead of “Lavers Racquet Club.” The 
court refused to vacate the lien, 
stating: 

In cases upholding the sufficiency of the 
designation of an owner in the Notice of 
Owner under a Mechanics’ Lien statute, 
the courts note that if the owner or oth- 
ers were not misled, prejudiced or in- 
jured by the claimed defect in the No- 
tice, especially in the case of an honest 


mistake, the lien is not vitiated by such 
defect.* 


Similarly, in Blinn v. Dumas, 408 
So. 2d 683 (Fla. 1st DCA 1982), the 
claim of lien was enforceable, even 
though it lacked the details about 
the labor, services, or materials fur- 
nished; while in Centex-Winston 
Corp. v. Crown Paint, Inc., 294 So. 
2d 694 (Fla. 3d DCA 1974), the fail- 
ure of the materials supplier to in- 
dicate the contractor to whom it was 
providing supplies did not invali- 
date the lien. Enforcing the purpose 
of the statute was also evident in 
Fidelity and Deposit Company of 
Maryland v. Delta Painting Corp., 
etc., et al., 529 So. 2d 781 (Fla. 4th 
DCA 1988). In this case, a joint ven- 
ture ownership including George 
Heaton decided to develop some 
property in Broward County. City 
National Bank of Miami was the 
trustee. City National posted a no- 
tice of commencement, providing 
that notices as required were to be 
served on the owner by either mail- 
ing same to City National Bank of 
Miami in Miami or to George 
Heaton at the office address of 
Heaton Development Corp. (a/k/a 
HDC, which George Heaton owned). 
After contracting for the work, 
Delta Plumbing Corp. mailed its 
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notice to owner to the offices of HDC, 
but not specifically to George 
Heaton. Heaton testified that even 
if his name had appeared as ad- 
dressee in the notice to owner, he 
probably would not have received it 
anyway. The court held, however, 
that “[t]he statute does not require 
a more personal service. This shows 
substantial compliance with the 
Notice to Owner requirement and 
the absence of George Heaton’s 
name was inconsequential to the 
establishment of the lien.” 

The problem for subcontractors 
and suppliers centers on three deci- 
sions: In Mirror and Shower Door 
Products, Inc. v. Seabridge, Inc., 621 
So. 2d 486 (Fla. 4th DCA 1993), the 
court refused to enforce a claim of 
lien because the “notice to owner” 
form delivered did not contain some 
warnings required by the Florida 
statute. Instead, the warnings were 
orally transmitted, as opposed to 
being shown on the form itself. The 
Seabridge decision was reaffirmed 
by the First District on July 15, 
1999, in Gulfside Properties Corp. v. 


Chapman Corp., 24 Fla. L. Weekly 
D1676 (Fla. Ist DCA 1999), holding 
that: 


[T]he plain language of section 713.06 
indicates the legislature’s intent that 
service of a written notice which includes 
the warnings contained in section 
713.06(2)(c) is a prerequisite to perfect- 
ing a lien under Chapter 713. Mirror and 
Shower Door Products, Inc. v. Seabridge, 
Inc., 621 So. 2d 486, 487 (Fla. 4th DCA 
1993) (acknowledging that only imma- 
terial errors and omissions in the form 
of the notice to owner have been excused 
by courts). Chapman did not serve a 
written notice which included statutory 
warnings, and the lack of those warn- 
ings was fatal to establishing its lien 
against the subject property. 


Even more interesting is the rela- 
tively recent decision in Allstar 
Building Materials, Ltd. v. Donald 
F. Kronauer, 724 So. 2d 616 (Fla. 5th 
DCA 1998). In this case, the court 
refused to enforce the lien because 
1) it was sent to the contractor, as 
well as the owner; 2) some of the 
type was reduced in size; and 3) the 
words, “Important Information for 
Your Protection” were omitted.® Per- 
haps most important is that this 
court seemed to suggest that virtu- 
ally any form, except the statutory 


form, would be insufficient because, 
as the court put it, “We believe, how- 
ever, that the form itself is impor- 
tant and that the form utilized by 
the legislature better conveys the 
warnings required in order to jus- 
tify a lien on the property of one not 
in privity.”’ 

The Seabridge, Kronauer, and 
Chapman courts never even dis- 
cussed whether the owner was ad- 
versely affected. The genesis of the 
concern created by these three deci- 
sions can be found in two amend- 
ments to F.S. §713.06, effective 
January 1, 1991. Prior to January 
1, 1991, F.S. §713.06(2)(c) (1984) 
provided that the notice to owner 
“may” be in substantially the form 
suggested by the statute. However, 
effective January 1, 1991, the “may” 
was removed and in its place, the 
statute used the word “must.” In 
addition, effective January 1, 1991, 
the legislature added a sentence to 
F.S. §713.06(2)(f) reading, “How- 
ever, a lienor must strictly comply 
with the time requirements of para- 
graph (a).” Significantly, however, 
the legislature did not remove the 
“adverse consequence” test of the 
statute, nor did it drop the word 
“substantially,” or choose to use the 
word “precisely” in its place. 

The Supreme Court of Florida 
picked up on the nuances of the 
amendments in Stresscon uv. 
Madiedo, 581 So. 2d 158 (Fla. 1991). 
In Stresscon, Justice Harding, writ- 
ing for the majority, confronted the 
failure to notarize an otherwise 
timely and accurate statement of 
account under subsection 713.16(2) 
of the Florida Statutes (1987). More 
precisely, the court had to decide 
whether the failure to notarize could 
be cured by an after-the-fact affida- 
vit, executed by the person who 
signed the statement of account, 
asserting the truthfulness and ac- 
curacy of the statement of account. 
The court answered in the negative. 
Critically, however, the court noted: 
The fact that no prejudice has been 
shown nor can be shown is not the de- 
termining factor in this case; nor is it 
significant that Stresscon substantially 
complied with the mechanics’ lien law. 


The courts have permitted substantial 
compliance or adverse effect to be con- 
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sidered in determining the validity of a 
lien when there are specific statutory ex- 
ceptions which permit their consider- 
ation. (emphasis supplied)*® 


The court went on to note that, in 
the claim of lien statute,°® the omis- 
sion of details or errors in the claim 
of lien should not prevent its en- 
forcement against one who has not 
been adversely affected by the omis- 
sion or error. In substance, the 
Stresscon court noted that, when the 
statute required (without exception) 
a precise technical compliance, any 
variation from the statute would 
prevent an enforcement of the lien. 
However, Stresscon carefully 
pointed out that when there were 
“specific statutory exceptions,” the 
fact that there was “substantial 
compliance” or no “adverse effect,” 
was to be considered.’” 

By the Seabridge, Kronauer, and 
Chapman courts ignoring any dis- 
cussion of the “adverse consequence 
test,” it would seem that the time 
for conflict certiorari is at hand. For 
the time being, however, contractors 
and suppliers in the First, Fourth, 
and Fifth districts should precisely 
follow the statutory form and it is 
recommended that they do so in the 
other two districts as well. O 


1 Fra. Strat. §713.06(2)(f). 

2 Fra. Stat. §§713.001 et seq. 

3 Fra. Stat. §713.08(3). 

4 Symons, 456 So. 2d at 1259. 
5 Fidelity, 529 So. 2d at 783. 

® Kronauer, 724 So. 2d at 616. 
7 Id. 

8 Stresscon, 581 So. 2d at 160. 
9 Fa. Stat. §713.08(4)(a). 

10 Stresscon, 581 So. 2d at 160. 
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Spotlight 


on Voluntary Bars 


Charity Receives $15,000 from 
Bar Association and Medical Society 


early $15,000 was 

raised for the local 

chapter of the Boys and 

Girls club at the second 
annual charity fundraiser hosted by 
the Palm Beach County Bar Asso- 
ciation and Palm Beach County 
Medical Society. 

The fundraiser, attended by 250 
people, benefitted the Boys and 
Girls Club, an organization that 
provides after-school extra-curricu- 
lar activities for children in a safe 
positive environment. Funds were 
used to send underprivileged youth 
to summer camp. 

“The event was a huge success 
based on the amount of money 
raised for the Boys and Girls Club 
and the attention brought to the 
membership on the club’s summer 
camp for underprivileged children,” 
said physician/attorney Bradley S. 
Feuer, chair. 

Mark W. Hektner and Gary 
Rosenberg were honored as attor- 
ney and physician of the year for 
their involvement with children’s 
issues. Hekner is an on-going ad- 
vocate of children and has provided 
pro bono legal services. For ex- 
ample, he represented a child who 
had been abandoned by his parents 
by obtaining a green card and plac- 
ing him with a foster family. 
Rosenberg removes free of charge 
tatoos from gang members who 
promise to stay out of trouble and 
to straighten out their lives. 


The fundraiser, 
attended by 250 
people, benefitted 
the Boys and 
Girls Club, 
an organization 
that provides 
after-school 
extra-curricular 
activities for children 
in a safe positive 
environment. 
Funds were used 
to send 
underprivileged 
youth to 
summer camp. 


Donna and Bill Price participated in the 
Palm Beach County Bar Association’s 
annual fundraiser at Rag Tops Motorcars. 
Mr. Price was the bar association’s vice 
chair for the event, cosponsored by the 
Palm Beach County Medical Society. 


The second annual event took 
place at Rag Tops Motorcars in 
West Palm Beach. Guests were en- 
tertained by a deejay who played 
70’s tunes to tie in with the disco 
inferno theme of the evening. “The 
evening provided for some great 
social interaction between the doc- 
tors and lawyers,” Feuer said. 

Last year’s benefit lauded a rock 
’n roll theme and netted $16,000 for 
HomeSafe, a local shelter for 
abused and neglected children. 


This spotlight is written by Jennifer 
Keating, communications director of 
the Palm Beach County Bar Associa- 
tion. 
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State Appellate ADR 
by Nancy Neal Yeend 

The John Paul Jones Group, a na- 
tional ADR service provider, an- 
nounces the publication of a new 
study, State Appellate ADR: Na- 
tional Survey and Use Analysis with 
Implementation Guidelines, by 
Nancy Neal Yeend. 

In this publication, Ms. Yeend re- 
ports the results of her 10-month 
study of the use of alternative dis- 
pute resolution in state appellate 
courts. She reviews the current 
state of appellate ADR usage and 
outlines the criteria requisite for 
the successful use of ADR at the 
appellate level. In addition to infor- 
mation for all 50 states, Ms. Yeend 
provides detailed guidelines for the 
establishment and implementation 
of an appellate ADR program. The 
study is also useful to trial court 
and community-based dispute reso- 
lution programs. 

For additional information or to 
order the books, contact The John 
Paul Jones Group, P.O. Box 7370, 
St. Petersburg 33734, 727/898- 
7788; 727/823-8631, fax; johnpaul 
@jpgroup.com. 


international Payments 
by Edward J. Hinkelman 
Reviewed by Michael Cavendish 
Writing a good read on letters of 
credit is a tough task. The task 
grows weightier still when one con- 
siders that the typical reader, law- 
yer or not, knows little to nothing 
about the subject of credits—a steep 
learning curve for the author’s au- 
dience. Worse, the reader will expect 
the text to be useful and approach- 
able. Creating a reference that rises 
to these demands is a challenge. 


Books Now 


To order these books, 
(24 hrs, 365 days), please call 
800/96-Book-1 (ext. 5700). 


5 


Edward Hinkelman meets the 
challenge with his new book, Jnter- 
national Payments: Letters of 
Credit, Documentary Collections 
and Cyberpayments in Interna- 
tional Transactions. The text, a part 
of the Short Course in International 
Trade Series, is a brisk primer on 
documentary credits for practitio- 
ners under pressure to learn 
quickly the basics of this highly 
regulated form of payment. 

The book begins with a useful ex- 
planation of why documentary cred- 
its are used in international busi- 
ness. Beginning from the premise 
that documentary credits provide 
two-way security against myriad 
cross-border snafus, the author il- 
lustrates concepts such as hedging, 
exchange rate risk, and payment 
security in an effort to expand the 
reader’s awareness of hitherto ob- 
scure transaction variables usually 
encountered only in international 
deals. 

After a brief interlude reviewing 
basic foreign trade concepts, the 
author begins the real meat of the 
book—11 consecutive chapters on 
the ins and outs of documentary 
credits. 

Because the successful settle- 
ment of a credit so often depends 
upon the verification of critical 
trade documents, Hinkelman pro- 
vides standard forms used in inter- 
national trade throughout the book. 
This presentation of actual samples 
of trade documents allows the 
reader to visualize the elements of 
a documentary credit transaction. 
Cargo bills, bills of lading, courier 
receipts, insurance certificates, cer- 
tificates of origin, and export dec- 
larations are included in realistic 
form, not buried in an index but 
placed conveniently at the point of 
textual discussion. These visual 
aids significantly enhance the 
transfer of practical knowledge to 
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the reader. 

The most useful pages in the book 
are found in the brief chapter of 
document checklists. Many readers 
may be unable to resist the temp- 
tation to tear these checklists out 
and place them in a “how to’ file. 
The author’s checklists, like the text 
itself, derive their value from the 
average reader’s lack of prior credit 
knowledge; they function not only 
to remind lawyers against forget- 
ting a triviality but also to alert 
them to potential problems beyond 
their experience. 

The sole weak point of the book 
may be the chapter on 
cyberpayments, or electronic pay- 
ments made over computer net- 
works. This section appears thin 
and disappointingly lacking in the 
examples, samples, and general 
useful minutiae that make the rest 
of the text shine. In fairness, 
cyberpayments are not as widely 
used as documentary credits in in- 
ternational trade transactions, but 
the enormous future potential of 
cyberpayments should warrant 
more than one chapter on the sub- 
ject, which seems like an after- 
thought. While this weakness does 
not detract from the strength of the 
documentary credit chapters, a 
critic might complain that the short 
text is too grandly named. 

Without a text of this nature, the 
practitioner looking for advice on 
credits is left to divine the relevant 
rules of a documentary credit trans- 
action through deep study of the 
Uniform Customs and Practices for 
Documentary Credits and the Code 
of Federal Regulations without the 
benefit of Hinkelman’s handy dia- 
grams, flow charts, and sample 
documents. 

This little primer is a good read 
for any commercial lawyer desiring 
to shepherd a documentary credit 
transaction from inception to suc- 


} 

i 
| 
| 
| 

| 

! 
{ 


cess. International Payments: Let- national Transactions (182 pgs.) is Michael Cavendish practices with 
ters of Credit, Documentary Collec- published by the World Trade Press McGuire Woods Battle & Boothe LLP in 
tions and Cyberpayments in Inter- for $19.95. Jacksonville. 


Are you a lawyer concerned about what drinking or 
drugs is doing to your life? Are you a concerned partner, 
friend or family member? 


Florida Lawyers Assistance, Inc. (FLA) offers help to judges, attorneys, law students and legal support personnel troubled by 
alcohol and drug abuse problems, compulsive gambling, stress, depression, other types of addictive disorders and similar condi- 
tions which may impair these individuals’ ability to practice in a competent, ethical and professional manner. FLA was created 
more than 11 years ago by recovering attorneys and addiction professionals to help other lawyers deal with their impairments. 


The backbone of FLA is a network of more than 200 attorneys throughout the State of Florida who are themselves recovering 
from drug and alcohol addiction, psychological problems and impairment caused by other conditions. These volunteers stand 
ready to assist their peers in all areas of recovery. The staff and volunteers of FLA know the problems faced by impaired attorneys 
and how to help overcome these problems. 


Because of the sensitive nature of addiction and psychological problems, attorneys who may be in need of help often are very 
reluctant to seek that assistance. Recognizing this concern and in order to foster early and confidential contact with FLA, in 1986 
the Supreme Court of Florida by Rule 2-9.11 authorized creation of a program to assist members of The Florida Bar addicted to or 
dependent on chemicals, and approved Rule 3-7.1(0) which states that any treatment provided to an impaired attorney shall be 
deemed confidential and may not be admitted as evidence in any disciplinary proceeding. 


Among the services which FLA can offer to an impaired attorney, judge, law student or support person are: 

Assessment and Referral: A trained member of the FLA staff will meet with an affected attorney, either at FLA’s Ft. Lauder- 
dale office or off-site, to evaluate the problem and recommend available treatment and rehabilitation options. 
Interventions: In appropriate situations, a member of the FLA staff will plan, rehearse and facilitate a formal intervention to 
assist an impaired attorney. 

Peer Support Network: The affected attorney will be paired with a recovering lawyer in his or her geographical area to act as 
a mentor and to help with rehabilitation. 

Attorney Support Meetings: FLA sponsors more than 20 weekly meetings around the state where recovering attorneys net- 
work and help each other deal with the problems and stresses of practicing law without resorting to using drugs or alcohol. 
Education and Prevention: FLA works with law firms, the courts and Florida Bar committees to educate members of those 
entities concerning attorney impairment and recovery. In addition, FLA makes regular presentations at the law schools through- 
out the state regarding addiction and how it may relate to the admissions process. 

Annual Workshop: FLA presents a CLE seminar in July of each year dealing with such issues as recent developments in the 
treatment of various impairments, disciplinary proceedings in which lawyer impairment was involved and Board of Bar 
Examiner decisions and procedures concerning admissions of applicants with histories of chemical dependency or psycho- 
logical problems. 

Structured Rehabilitation Program: In cases involving attorney discipline or admissions problems, FLA will implement a 
structured rehabilitation program which can document an attorney’s or law student’s recovery. Such evidence of recovery 
will often be taken into consideration by The Florida Bar or Board of Bar Examiners when determining discipline or recom- 
mendations for admission. 


Facts Asout IMPAIRMENT 

e Addiction and depression are treatable illnesses. 

¢ Addiction and depression occur in every socioeconomic group. It has been estimated that their prevalence within certain 
professions (including attorneys) may be higher than in the general population. 
Alcohol is the most widely used and destructive drug in America. Alcohol abuse among women has doubled in recent years. 
Previously the ratio of women alcoholics to men was 1 to 6; it is now 1 to 3. 
Marijuana is not a “benign” drug. It severely affects memory, concentration, and ambition. 
Complications associated with the use of cocaine include damage to the heart, brain, and other major organs. Continued use 
causes dramatic personality changes and deterioration of ethical values, leading to criminal and disciplinary penalties. 
More than 400,000 Floridians suffer from gambling addiction. 
One of the symptoms of addiction is denial - an individual who is addicted usually has little or no insight into their problem. 
50 percent to 75 percent of disciplinary cases can be traced to attorney impairment. 
Early intervention and treatment of the addicted attorney often leads to complete recovery. 


A TREATABLE ILLNESS 

Addiction is not a moral issue, but rather is a treatable illness which causes a deterioration of moral and ethical values. The 
stigma is not in having the illness, but in failing to seek treatment once its presence is recognized. Seeking treatment is perfectly 
acceptable social behavior. Addiction is a progressive disease - it never gets better by itself. Free, confidential help is available to 
you or a lawyer you know who may be having problems with drugs, alcohol, gambling, or a psychological condition which is 
impairing the ability to practice law or live life. If you or someone you care about are suffering from such a problem, professional 
and peer assistance is available to help bring about a positive change. 


Call the FLA Hotline at: (800) 282-8981 
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ADVANCED FUNDING 


@ Resource Funding. We fund pend- 
ing personal injury lawsuits. If your cli- 
ent needs an interim cash advance while 
awaiting an insurance settlement, we 
can help! Phone: (423) 968-3707, Fax: 
(423) 968-2553. 


_ ATTORNEY REFERRAL 


SERVICES 


= A-A-A Attorney Referral Service. Last 
month we referred over 9000 people to our 
attorneys. Referrals for all legal categories. 
Florida/Statewide. AAA Referral carries 
100,000 Professional Liability Insurance 
Mtg. Rule 4-7.8(4) requirements for Law- 
yers. Look for our ad in the Florida Bar An- 
nual Directory and Martindale-Hubbell Yel- 
low Pages. Call Now! 1-800-733-5342. 


Inter-City Testing & 


Consulting 


Technical Evaluations and 

Expert Testimony 

Inquires Welcome 
Automotive Accident Reconstruction; Boating, PWC, 
Sailing & Maritime; Biomedical injury Analysis; Construc- 
tion Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; Ladders; 
Parks, Playgrounds, Amusements; Pollution-Air & Wa- 
ter; Safety/Electrical Engineering; Slips, Trips & Falls; 
Sports, Recreation, Aquatics; Toxic Exposure; Trans- 
portation, Tires; Highway Safety; Warning/instructions 


(561) 745-7940 
) 745-7939 


medical expert testimony in medical malpractice & personal injury 
Call for a case evaluation 
847-673-4422 
Visit us on-line: 


= Save 50% on law books. Call National 
Law Resource. America’s largest law book 
dealer. All sets guaranteed excellent and 
up-to-date. Your satisfaction absolutely 
guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E- 
mail: lawstuff@ aol.com. 


COMPUTER SOFTWARE 


@ Family Law Software. For Windows-MS 
Word 97 & WordPerfect. Final affidavits, 
child support guideline work sheets and 
more. Simple process that AUTO CALCU- 
LATES. $195.00. Free demo disk. DMS 
forms 954-746-5550; Fax: 954-748-5255; 
E-mail dmsforms @ aol.com. 


IME D Witness, Ltd. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $290 
(U.S., State, Expanded Common Law and Internet) 


TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $195 = International class 
COPYRIGHT - $155 

PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 


RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 

Arlington, VA 22201 

Phone: (703) 524-8200 

FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
Since 1957 
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EXPERT WITNESS 


Dentistry 


@ Lewis Benjamin D.M.D. 23 years ex- 
perience, well published in dental implants 
and university affiliated. Florida licensed 
since 1976. Available for chart review, 
depositions and expert testimony. 12156 
N.W. 9th PI., Coral Springs, FL 33071 
(954) 346-0771, Fax (954) 346-6960. 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904) 399-3300. Thirty years ex- 
perience in Federal and State Crime Labo- 
ratories. Qualified in Federal and State 
courts. Retired FDLE Document Exam- 
iner. 


NOW, BETTER THAN EVER! 


Form preparation software for attorneys. 


& Import your common creditor 


information from Collier 
TopForm™ or West’s Chap7..13°! 


& More keyboard shortcuts for 


quicker data entry! 


sew More printing options: print 
blank forms, print “Amended” 
in form title, print “DRAFT” 
across forms, new options for 
electronic filing, and more! 


60-Day Money Back Guarantee! 


call 1.800.492.8037 for 


more information, a free demo 
packet, and local references. 


www.bestcase.com 


“TopFomm is a trademark of Matthew Bender & Co., inc. Chap 7.. 13 is published by West 


Group. Best Case Solutions is not affiliated with either Matthew Bender or West Group. 
Best Case Solutions, Inc. P.O. Box 32 Evanston, IL 60204-0032 


} 

Lawyer Services 

% 

: 

Jupiter, Florida 33468 

Med-Witness provides 

quality medical experts. 

No Merit - No Charge | 
— 


Lawyer Services 


® Certified Forensic Document Exam- 
iner, Thomas Vastrick, 225 S. Swoope 
#109, Maitland, FL 32751 (800) 544-0004. 
Formerly with U.S. Postal Inspection Ser- 
vice Crime Lab. Over 20 yrs. Experience. 
ABFDE Certified (former Board Director). 
Court qualified throughout southeast. 


Life Care Planning 


@ Life Care Solutions, Inc. Larry Lytle, 
2664 Frisco Dr., Clearwater, FL 33761 
(727) 725-7723. Licensed Florida Occu- 
pational Therapist, CLCP in progress. 


Real Estate Litigation 


@ Expert Witness Real Property: 48 
years practice exclusively in Florida real 
estate law. Board Certified. AV rated. 
James L. Mack, 20185 E. Country Club 
Dr. # 607, Aventura, FL 33180 (305) 933- 
2266. 


Statistical Analysis and 
Computer Programming 


@ Statistical Analysis and Computer 
Programming: Litigation Support includ- 
ing graphs, text, & charts; Data Mining with 
analysis; Forecasting & Modeling with ex- 
planation; Custom Programming using 
SAS System® and other tools. Heidi 
Markovitz, P.O. Box 310157 Miami, FL 
33231 (305) 365-0439 voice, fax (305) 
374-8494, Simplysyst @ aol.com. 


Stockbroker Fraud/ 
Mismanagement 


@ Stockbroker Fraud / Mismanagement. 
Call us to talk over remedies available to 
your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee, Beggs & 
Lane, Pensacola, (850) 432-2451. 


I—| 4NI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


-MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 


3,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 


13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


Credible 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who have agreed to review your mal- 
practice case and, if it has merit, testify for you. 
Plaintiff or defense. 

THE ALTERNATIVE to typical referral services: 
we make full disclosures of our recruiting methods! 


for 


Toxicology 


@ Chemical Toxicologist- Univ. Profes- 
sor with 27 years experience in chemical 
injury air sampling and expert witness. 
EPA, USDA, Amer. College of Toxicology. 
Dr. R. Lipsey (888) 595-7152. 


Trust 


= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University of 
Pennsylvania. BS economics, dual major: 
finance/economics. Registered investment 
advisor. Steve Stern, CFA, 161 Crandon 
Bivd., #325, Key Biscayne, FL 33149, 
(305) 374-8493. 


Structured Settlements/ 
Lotteries 


@ Top dollar paid for insurance settle- 
ments and lottery winnings. Do you have 
High Net Worth Elder Clients? We pur- 
chase large life insurance policies from 
seniors. Heartland Capital Funding, Inc., 
www.heartiandilumpsum.com. (800)897- 
9825. 


MISCELLANEOUS 


@ Imprinted Pens, Coffee Mugs and Etc. 
Quality, Service and Price. 1-800-397- 
7249 Email: advserv @netscape.net 
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Trugman Valuation 


And so the prince settled with the lawyer for the princess, agreeing 
to pay child support, alimony, and the equitable distribution of 


what appeared to be half his kingdom. However, having carefully 
ef PA invested assets which had been cleverly concealed from 
INTERNATIONAL 


the princess, the prince lived happily ever after. 
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